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i. general overview
1.	Introduction
This guide is intended as a brief outline of employment law in England & Wales.   Much of the relevant
legislation also applies in Scotland.   Northern Ireland has a separate statutory code although much of its
employment law is coordinated with that of England, Wales and Scotland.  This guide is therefore not to be
used as authority for the law in Scotland or Northern Ireland. The abolition of employment tribunal fees in
July 2017 has re-set the balance of employment rights in England & Wales squarely in favour of employees.
However, the bottom line remains that, provided they are prepared to pay sufficient compensation, employers
in England & Wales can usually achieve what they wish. In any event, most businesses are conscientious
about wanting to be seen as “good’ employers”.

2.	Key Points
• Termination of employment is process-driven
so if the right procedure is followed, liability can
usually be avoided.
• Discrimination and whistleblowing laws provide
a high degree of protection in the workplace;
claims are frequently brought in the tribunals and
compensation is based primarily on financial loss
(with no cap) and there are no punitive damages.
• Although union representation is declining,
workplace representation is becoming more
common but is generally not problematic for
employers.
• Women are entitled to take one year’s maternity
leave, and this leave can be shared with their
partner; maternity pay can also be shared but is
limited to 39 weeks, capped at GBP 145.18 except
for the first 6 weeks.

3. Legal Framework
Employment law in the United Kingdom is derived
from three main sources:
• Common law (custom and practice and court
decisions)
• UK employment legislation which has
supplemented the common law rules
• European law

Across the UK, the majority of disputes between
employers and employees are heard by employment
tribunals, and not within the civil courts structure.
The tribunal, established in the 1970s, has its own
set of rules and regulations and is entirely separate
from the civil courts. Should a party wish to
appeal a tribunal judgment, they may do so to the
Employment Appeals Tribunal. Subsequent appeals
are made to the Court of Appeal and the Supreme
Court.
The European Union (Withdrawal) Act 2018
confirms that when the UK leaves the EU on 29
March 2019, existing EU law will automatically be
transformed into UK domestic law. This includes
decisions made by the European court before
the UK leaves the EU. However, it is unclear what
influence the European court will continue to have
in relation to EU derived law after Brexit.

4. New Developments
UK employers with 250 or more employees
must report their gender pay gap figures to
the government which are then published on a
government website. The figures must also be
published on the employer’s own website in an
easily accessible place for the public to view. The first
deadline for publishing gender pay gap information
was 4 April 2018, and this exercise must be repeated
on an annual basis thereafter. Although there are
no formal monetary penalties for non-compliance,
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reputational risk of non-compliance is high since
employers who fail to publish on the government
website will be conspicuous by their absence.
The new Data Protection Act 2018 implements the
standards set out in the General Data Protection
Regulation so that after Brexit, the UK and EU data
protection regimes are aligned, and the UK can
freely exchange personal data with the EU.
Two new corporate offences have been introduced,
of failure to prevent the facilitation of UK and
foreign tax evasion. An employer can be found
guilty of these offences if its staff or any person or
company associated with it criminally facilitates tax
evasion, even if the employer has no knowledge
or intention to commit the offences. Organisations
may face unlimited fines and confiscation of assets
where they are convicted of an offence.   There
is a defence available if at the time when the tax
evasion offence was committed, the organisation
can show that it had in place reasonable prevention
procedures (or that it was not reasonable to have
such procedures in place).
The apprenticeship levy, introduced in April 2017,
requires UK employers with annual wage bills of
over £3 million to pay 0.5% of their annual wage
bill towards the cost of apprenticeship training.
This replaced the existing apprenticeship system.
Regulations implementing the EU Trade Secrets
Directive are in force.  These Regulations include a
statutory definition of “trade secret” and provide
for trade secret cases to be held in private with
limited access to the confidential documents in the
case, set out the factors to be considered when
awarding compensation and impose limitation
periods for trade secret cases. They do not change
the rules around post-termination restrictive
covenants, which remain a matter for UK national
law.
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iI. PRE-EMPLOYMENT
CONSIDERATIONS
1. Does a Foreign
Employer need to
Establish or Work
through a Local Entity
to Hire an Employee?

The processing of criminal convictions data is
restricted under the GDPR and Data Protection Act
2018, and guidance is currently awaited to clarify
what this means in practice for employers. It is a
criminal offence for an employer to require an
individual to obtain a copy of their criminal records
by means of a subject access request as a condition
of employment, or continued employment.

Foreign employers are not required to establish,
or work through, a local entity in order to hire
employees in the UK. How any tax and national
insurance contributions will be dealt with will
depend on the circumstances and advice should be
sought in relation to this.

3. Restrictions on
Application/Interview
Questions

2. Limitations on
Background Checks
There are certain background checks that must be
carried out before hiring an individual. Employers
have a duty to prevent illegal working in the UK
by carrying out prescribed document checks on
candidates before employing them to ensure they
have the right to work in the UK.
As regards criminal records checks, employers may
seek information about an individual’s criminal
records history by:
• Voluntary disclosure - asking the individual
directly about their criminal convictions’ history.
• Official criminal records checks through the
Disclosure and Barring Service – carried out by
the employer or through a registered body.
Most spent convictions do not need to be disclosed
to an employer even where there is a direct request
for that information or a contractual requirement
to disclose it, except in relation to a number of
excepted occupations, offices and professions.

In recruitment, employers are prohibited from
discriminating against actual and potential job
applicants because of a “protected characteristic”
(see V. Anti-discrimination Laws). Employers must
ensure that discriminatory practices are not used
during the recruitment process, which includes job
advertisements and the interview and selection
process.
It is generally unlawful for an employer to ask
about the health of a job applicant, or about any
disability they may have, before making an offer of
employment.
There is no legislation that specifically deals with
social media use in recruitment, but when using
social media to assess the suitability of potential
new recruits, employers need to take care not
to discriminate unlawfully. Another area of risk
for employers relates to data protection. Some
information about an individual that is available
through a social media site will constitute personal
data and in some cases, it will amount to sensitive
personal data. Employers will need to ensure that
they are complying with their data protection
obligations if using this information during the
recruitment process.
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Employers should keep clear and objective
records of job applicants, focusing on the extent
to which each candidate’s qualifications, skills and
experience matched up to the requirements given
in the job specification.
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iII. EMPLOYMENT
CONTRACTS
1. Minimum
Requirements

2. Fixed-term / Openended Contracts

The standard type of employment contract in
the UK is an “open-ended” contract which can be
terminated on notice (subject to the protection
which the law provides on unfair dismissal).   An
employment contract need not be in writing and
may be partly written and partly oral. The standard
type of employment contract in the UK is an “openended” contract which can be terminated on notice
(subject to the protection which the law provides
on unfair dismissal).  

Workers may be contracted to work for a fixed
period only or to perform a particular task with
the contract terminating at the end of this period
or on the completion of the task. Examples are
those who are employed specifically to cover for
maternity, parental or paternity leave; employees
who do seasonal or casual work such as agricultural
workers and shop assistants during busy periods;
employees hired to cover unusual peaks in demand
as in the tourist industry; and employees whose
contracts will end on the completion of a specific
task such as installing a computer system. There is
no requirement for fixed-term contracts to specify
the reason why it is a fixed-term, although a job
title should be included in the contract to comply
with the employer’s statutory requirements on the
written statement of particulars of employment.

The most common employment relationship is
that of full time permanent employment, but an
increasing number of staff have flexible working
arrangements.  This may include working part time,
through fixed term contracts or through an agency.
UK law gives special protection for these types of
workers. Zero hours contracts have become more
common in the UK. New regulations prohibit the
inclusion of exclusivity clauses in such contracts.
There are also special rules relating to apprentices,
trainees and young persons.  
Agency workers are entitled (i) from day one of
an assignment to the same rights as comparable
permanent employees in relation to access to
shared facilities and job vacancies and (ii) after 12
weeks of an assignment, to additional rights – in
particular the same basic working and employment
conditions as comparable permanent employees,
including those relating to pay, annual leave and
working time and rest periods.

3. Trial Period
Employment contracts often provide that the
employee will undergo a trial or probationary
period at the start of their employment, during
which the employer has the opportunity to assess
the employee’s suitability for the position. The
exact terms of the trial period will be governed by
the employment contract, but it will typically last
between three and six months. During this time, the
employee may not be entitled to certain benefits.
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4. Notice Period
The employment contract should state the notice
period that either party must give to the other
party to terminate the employment. Employees
have a statutory right to receive a minimum period
of notice from employers once they have been
employed for one month, as follows:
• One week’s notice for those with between one
month and two years’ service;
• Thereafter, an additional week’s notice for each
continuous year of service, up to a maximum of
12 weeks for 12 complete years’ service.
The statutory minimum notice periods will be
implied into the employment contract and will
override any express terms providing for a shorter
period of notice than that provided by statute.
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IV. WORKING
CONDITIONS
1. Minimum Working
Conditions
Employers have extensive obligations to safeguard
the health, safety and welfare of all of their
employees under both common law and statute
(See 5. Health and Safety in the Workplace).

2. Salary
Employers must pay all workers (not just employees)
at least the statutory minimum pay per hour that
they are entitled to. The National Minimum Wage
(“NMW”) is the minimum pay per hour payable for
those under the age of 25. There are four hourly
rates for the NMW, depending on the age of the
worker and whether they are an apprentice; the
top rate is currently GBP 7.38 (for those aged 21
and over). The National Living Wage (“NLW”) is
payable to most workers aged 25 and over and
is currently GBP 7.83 per hour. Workers who are
not paid at least the correct rate can bring a claim
before the employment tribunal. It is a criminal
offence for employers wilfully to refuse to pay the
statutory minimum rates of pay.
Employers can only make deductions from
wages if the deduction is required by statute
(for example deductions for income tax), the
employee has expressly authorised the deduction
or the deduction is provided for by a term of the
employment contract.  
Men and women have the right to be paid the same
for the same, or equivalent, work.  Where they are
paid at different rates, an employee can bring an
equal pay claim and the employer must prove that
the reason for this is not gender-related, or be able
to objectively justify this. Any equal pay award will
be made up of:

• Compensation of arrears of pay plus interest,
limited to 6 years; and
• Revised contractual terms, including remuneration
terms, so that they are, in the future, the same as
that of the person of the opposite sex doing the
same work.
From 6 April 2019 all workers (not just employees)
have the right to a written itemised pay statement
at the time, or before, their wages are paid to
them, to enable them to establish whether they
have been paid correctly.

3. Maximum Working
Week
Workers’ hours of work are regulated by the
Working Time Regulations 1998 (“WTR”). Workers
may not work, on average, for more than 48 hours
per week (normally calculated over a 17-week
reference period). In the UK employers can ask
workers to consent, in writing, to opt-out of the 48hour weekly working limit. However, workers must
have the right to cancel their opt-out by up to three
months’ notice at any time. The WTR also provides
the right to daily, weekly and in-work rest periods.

4. Overtime
If employers may want to require their employees
to work longer than their normal working hours,
they should ensure that the employment contract
provides for this with an overtime clause. This
clause should state whether or not the overtime is
paid.
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5. Health and Safety in
the Workplace
a. Employer’s Obligation to
Provide a Healthy and Safe
Workplace

c. Protection from Retaliation
Workers are protected from being subjected to a
detriment or being dismissed because they have
made a protected disclosure about malpractices
at work (see section on Whistleblower Laws), this
includes disclosures of information about health
and safety breaches or risks.

Employers have a general duty to ensure, so far
as is reasonably practicable, the health, safety
and welfare at work of all their employees. This
statutory duty is enforced by the Health and
Safety Executive (“HSE”), which has the power
to investigate breaches, and to prosecute and
sentence individuals and organisations.  Employers’
health and safety obligations include:  
• A common law duty to have regard to employees’
safety;
• An obligation to consult with elected trade union
safety representatives, or where there is no trade
union, to establish a means of consultation with
employees;
• Vicarious liability for accidents caused by
employees who are acting in the course of their
employment;
• A duty of care owed to employees and other
visitors to the premises that the employer
occupies;
• An obligation to prepare a written health and
safety policy;
• An obligation to give health and safety
representatives facilities and time off for training;
• An obligation to maintain insurance against
liability for bodily injury or disease sustained by
employees through their employment in the UK;
• A requirement to report accidents, injuries,
diseases and dangerous occurrences.

b. Complaint Procedures
If a worker believes their employer is exposing
them to risks or is not carrying out their legal duties
relating to health and safety, and if the worker has
informed the employer but no satisfactory response
has been received, they can make a complaint to
HSE.
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V. ANTI-DISCRIMINATION
LAWS
1. Brief Description of
Anti-Discrimination
Laws

However, the extent of protection afforded to
employees is not without limits, and employers
may be able to rely on the objective justification
defence if the act etc. was a “proportionate means
of achieving a legitimate aim”.

Anti-discrimination legislation in the UK is
concerned with protecting employees, applicants
for employment and other categories of protected
individuals from discrimination and harassment in
respect of the following protected characteristics:

Victimisation relating to any of the protected
characteristics is prohibited. Victimisation occurs
where an employer treats a person less favourably
because they have brought a discrimination
complaint or have assisted another in doing so.  

• age;
• disability;
• gender reassignment;
• marriage and civil partnership;
• pregnancy and maternity;
• race;
• religion or belief;
• sex; and
• sexual orientation.

3. Protection Against
Harassment

2. Extent of Protection
Discrimination can be either direct or indirect:
• Direct discrimination occurs where, ‘because of
one of the protected characteristics’, an employer
treats an employee less favourably than it treats
or would treat others
• Indirect discrimination occurs where acts,
decisions or policies are applied which have the
effect of disadvantaging a group of people with
one of the protected characteristics
If an employee can show that they have been
treated less favourably than a comparator with
circumstances broadly similar to their own, then
they may have a claim for discrimination against
their employer.

Harassment occurs where an employer subjects a
worker to unwanted conduct relating to a protected
characteristic, which has the purpose or effect of:
• violating a worker’s dignity, or
• creating an intimidating, hostile, degrading,
humiliating or offensive environment for the
worker.

4. Employer’s
Obligation to
Provide Reasonable
Accommodations
UK anti-discrimination legislation imposes a duty
on employers to make reasonable adjustments
to their premises or employment arrangements
(e.g. altering working hours) if they substantially
disadvantage a disabled worker or job applicant,
unless the employer does not know, and it cannot
be expected to know, that the worker or applicant
is disabled.
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A number of factors can be taken into account to
assess whether it is reasonable to make a particular
adjustment, including the cost of the adjustment,
the financial resources of the employer, how easy it
is to make the adjustment and how much it would
improve the situation.

5. Remedies
A dismissal on discriminatory grounds is not subject
to any limit on compensation and there is no
requirement for any period of continuous service.  
The award is made up of:
• A compensatory award – uncapped for past and
future financial losses and career loss, judged in
the light of the employee’s future job prospects;
and
• An injury to feelings award – there are 3 guideline
bands, with the upper band ranging from
GBP 25,700 – GBP 42,900, depending on the
seriousness of the case – but an exceptional case
may exceed GBP 42,900.
In addition, the Equality and Human Rights
Commission has a range of powers, including the
power to undertake formal investigations and issue
non-discrimination notices.

6. Other Requirements
Employers in the UK are not required to monitor
how many job applicants they recruit from different
groups of people, or the characteristics of the
people working for them, but many employers do.
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VI. SOCIAL MEDIA AND
DATA PRIVACY
1. Restrictions in the
Workplace
Employers can set their own rules in relation to use
of the Internet and social media at work.

a. Can the employer monitor,
access, review the employee’s
electronic communications?
It is advisable for employers to implement clear
policies on the use of social media and social
networking websites, setting out the standards
of conduct expected from staff and making clear
that a breach may lead to disciplinary action,
including dismissal. Otherwise it could be difficult
for employers to defend dismissing an employee
for inappropriate conduct on a social networking
site. Employers can lawfully intercept, monitor
and record communications for certain specified
purposes, including investigating or detecting
unauthorised use of the system by employees,
provided they have made “all reasonable efforts”
to inform employees that they may monitor email
and Internet use.

2. Employee’s Use
of Social Media
to Disparage the
Employer or Divulge
Confidential
Information
In some cases, posting disparaging statements
about the employer on social media may constitute
misconduct amounting to a potentially fair reason
for dismissal, and may be a repudiatory breach
of contract leading to grounds for summary
dismissal (i.e. dismissal by the employer without
notice). Disclosure of the employer’s confidential
information on social media is likely to amount to
a breach of the employee’s employment contract,
either of an express confidentiality clause or of the
employee’s implied duty of confidentiality, which
could lead to the employer taking disciplinary
and other action against them. Employers should
consider putting in place clear rules on the use of
social media and communicate these to employees.  
This could be in a social media and/or electronic
communications policy.
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VII. AUTHORISATIONS FOR
FOREIGN EMPLOYEES
Requirement for
Foreign Employees to
Work
Any non-EEA national seeking entry or permission
to remain in the UK for the purpose of employment
may need to apply under Tier 2 of the Points Based
System (PBS) via an approved Home Office Sponsor.
The Tier 2 (General) route is open to overseas
nationals who have been offered a skilled role by a
UK employer who has been unable to fill the skilled
role with an EEA worker. Applications for permits
can only be made by UK-based employers on behalf
of the person they wish to employ (and not by the
person themselves).

EU nationals currently have the right to enter,
remain in and work in the UK without a work
permit.  However, as a result of Brexit, from March
2019 the UK government plans to implement a new
EU Settlement Scheme whereby all EU nationals
will be required to register for Settled Status (if they
have been in the UK for 5 continuous years) or PreSettled Status (if they have been in the UK for less
than 5 years).  The deadline to register under the
new scheme is 30 June 2021.  The UK government
is due to release further information on new rules
for EU nationals which will apply from 1 January
2021.  As negotiations between the UK and EU are
ongoing and there is the possibility of a ‘no-deal’
scenario, UK employers should regularly check for
updates in terms of employing EU nationals.    

Employers must ensure that the role for which they
are recruiting is sufficiently skilled and the salary,
which is being offered, is at a minimum level. In
some cases, the employer will need to show that
no EEA nationals are suitable for the post. This will
usually be achieved by the employer advertising
the post in the EEA for at least four weeks and not
being able to recruit any suitable candidates from
the resident labour force. For roles with a gross
annual salary over GBP 159,600 and those with
shortage skills, the advertising requirement may be
waived. A monthly quota applies to certain Tier 2
(General) applications. An initial period of up to five
years will be granted with the ability to extend to a
total of six years. The Tier 2 (General) route can lead
to Indefinite Leave to Remain (ILR) after five years’
lawful residence. Alternatively, UK employers can
use the Tier 2 Intra Company Transfer (ICT) route
for temporary transfers of those already employed
by a group company outside the UK.  Tier 2 ICT visas
do not lead to ILR.
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VIII. TERMINATION OF
EMPLOYMENT CONTRACTS
1. Grounds for
Termination
There are several ways in which a contract may
be terminated. These include: Notice being given
by either the employer or the employee;  Mutual
agreement; Expiry of a fixed-term contract. A fixedterm contract automatically terminates at the end
of the fixed-term without the need for notice;
Dismissal by the employer; Termination by the
employee based on a serious breach of contract by
the employer (that is, constructive dismissal).

2. Collective Dismissals
A redundancy situation arises where the business,
workplace or job disappears, or fewer employees
are needed.   For a fair redundancy, the employer
must show:  
• the reason for the dismissal is redundancy;  
• it is reasonable to dismiss the employee for
redundancy; and
• a fair procedure was followed.
There must be fair selection of employees for
redundancy and genuine consultation with the
affected employees.   Although redundancy is a
fair reason for dismissal, a redundant employee is
still entitled to a statutory redundancy payment.  
Employees with over two years’ service have the
right to a statutory redundancy payment currently
capped at GBP 15,240.
If an employer proposes to dismiss as redundant
a total of 20+ employees across any sites in the
UK within a 90-day period, it must also follow
a collective consultation procedure involving a
minimum consultation period of 30/45 days,
depending on the number of redundant employees,

in addition to any individual redundancy procedure.
Employers that breach these collective obligations
may be liable for protective awards of up to 90
days’ pay for each affected employee.

3. Individual Dismissals
An employee who has been continuously employed
for two years or more has a statutory right not to
be unfairly dismissed.
Provided there is no discrimination, employers will
not be liable for dismissals where:
• they follow a fair procedure;
• the reason for dismissal is one of the designated
fair reasons set out in the legislation.
These fair reasons are:
• capability or qualifications;
• conduct;
• redundancy;
• contravention of a duty or restriction imposed by
or under an enactment; or
• some other substantial reason of a kind such as
to justify the dismissal of an employee holding
the position which the employee held e.g.
personality clash, a reorganisation.
Certain dismissals are automatically unfair and
there is no requirement for any qualifying service
(for example, dismissals relating to the employee’s
pregnancy, certain health and safety matters, trade
union membership and trade union activities).
It is unlawful to dismiss employees, or to subject
employees or workers to a detriment, if they
disclose information with a reasonable belief in its
truth, about certain types of wrongdoing by the
employer. The awards in whistleblowing claims
are uncapped and are assessed on a similar basis

			
an alliance of employers’ counsel worldwide

employment law overview
2019-2020 / united kingdom | 13

to discrimination claims. It is not uncommon for
employees to raise whistleblowing claims as part of
the tactics of bringing a tribunal claim.

a. Is severance pay required?
Except for redundancy dismissals (where an eligible
employee will be entitled to a statutory redundancy
payment) there is no statutory entitlement to
a severance payment as such. An employee is
entitled to notice, and it is common for employees
to be paid a sum in lieu of notice, usually equal to
the value of pay over the notice period.  

4. Settlement
Agreements
a. Is a Settlement Agreement
required or considered best
practice?
A settlement agreement (separation agreement)
is an agreement made between an employer and
an employee to settle a dispute and/or to waive
any claims that could be brought by the employee
against the employer. The employee will receive
consideration in return, generally in the form of a
termination payment.
Although there is no statutory requirement for
parties to settle their dispute by way of a settlement
agreement, it is advisable for employers to make
an offer of a payment, which is more than the
employee’s statutory and contractual entitlement
on termination, conditional on the employee
waiving all claims they have against the employer.
Employees can only waive unfair dismissal and
other statutory claims if the waiver is contained in
a settlement agreement or ACAS agreement (ACAS
being the body that provides advice, training,
conciliation and other services for employers and
employees to help prevent or resolve workplace
problems).
ACAS agreements are generally only used when
settlement is reached after the employee has
brought a claim in the employment tribunal.

b. What are the standard
provisions of a Settlement
Agreement?
To be effective in settling statutory claims, the
settlement agreement should include:
• a brief description of the circumstances leading
up to the settlement agreement;
• list the specific claims being waived;  
• a statement that the employee has taken legal
advice on the terms and effect of the agreement
from an independent legal adviser, who must be
identified.
Additional provisions which generally appear in
settlement agreements include a term:
• requiring  the employee to maintain confidentiality
of the terms of settlement;
• prohibiting the employee from making derogatory
comments about the employer;
• imposing restrictions on the activities the
employee can pursue after termination of their
employment;
• requiring the employer to provide a reference.

c. Does the age of the
employee make a difference?
Save that employers should avoid directly or
indirectly discriminating against an employee on
grounds of age; and an employee’s redundancy
payment is dependent on their age as well as length
of service, the age of the employee does not make
any difference.

d. Are there additional
provisions to consider?
Employers must take care when raising the issue of
a settlement agreement. An offer of a settlement
agreement will not be treated as being “without
prejudice” unless:
• there was a pre-existing dispute between the
parties, or
• it was introduced as part of a “protected
conversation”.
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Protected conversations are not protected from
disclosure in automatically unfair dismissal or
discrimination claims, or where the employer had
acted improperly.
New rules apply in relation to tax and NICs on
termination payments.   The distinction between
contractual and non-contractual payments has
been removed so that all payments made in lieu of
notice on termination of employment, regardless
of whether there is a contractual entitlement, will
be subject to income tax and NICs.  
From April 2019, employers will be liable to pay
employer’s NICs on termination payments over
GBP 30,000.

5. Remedies for
employee seeking to
challenge wrongful
termination
In a successful claim, the employee will generally
be entitled to compensation equal to the net value
of the salary and benefits, which they would have
received if they received their full notice period.  
However, the employee is under a duty to mitigate
their loss i.e. to take reasonable steps to seek
alternative employment.
If the employer terminates an employee’s
employment against their will, the employee
will generally have no choice but to accept the
dismissal.  The employment contract will end, and
the employees will have to consider their options
in terms of any claims they may have against their
employer, for either breach of contract (such as
failure to give proper notice or failure to make
payments under the contract of employment)
or breach of some other statutory right, such as
unfair dismissal or discrimination. Commonly, an
employee might threaten a tribunal claim and
secure a settlement with the employer through
legal advisors, particularly if the employer is keen
to avoid the publicity of an employment tribunal
claim or if the employer is concerned that there
is a good chance they will lose at tribunal. An
employee who has been unfairly dismissed may ask
for reinstatement but it is very rare for a tribunal to
make a reinstatement order; and even where one is

made, the employer can opt to pay compensation
instead.
An unfair dismissal award, which is currently
capped at a maximum of GBP 98,922, is made up
of:
• a basic award (calculated according to the
employee’s age, length of service and pay) currently capped at GBP 15,240; and
• a compensatory award (a “just and equitable”
amount) – currently capped at the lower or one
year’s gross pay (excluding pension contributions,
benefits in kind and discretionary bonuses) and
the overall cap of GBP 83,682.
The length of time a claim takes from start to finish
depends on the complexity of the case and the
particular region the claim is brought in. However,
it is not uncommon for a case to take, from claim
until hearing, anything between 3 months and one
year.

6. Whistleblower Laws
The dismissal of an employee will be automatically
unfair if the reason or principal reason for their
dismissal is that they have made a “protected
disclosure”. Workers are protected from being
subjected to any detriment on the ground that they
have made a protected disclosure. A qualifying
disclosure arises where a worker discloses
information which in their reasonable belief shows
a certain type of wrongdoing has and/or will take
place within the workplace. Such wrongdoing
includes, but is not limited to:
• committing a criminal offence;
• breaching a legal obligation; and
• endangering healthy and safety.
The worker must also have a reasonable belief that
the disclosure is in the public interest. There is no
requirement for good faith. A qualifying disclosure
is “protected” if it is made directly to the employer,
a “responsible” third party or a “prescribed”
person such as a regulator. Wider disclosures (e.g.
to the police or to the media) may be protected
but only if they meet certain rigorous conditions.
Workers should be encouraged to raise concerns
internally in the first instance. A whistleblowing
policy should be put in place to encourage this. As
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with discrimination claims: there is no qualifying
period of employment necessary to bring a
“whistleblowing” claim nor is there a cap on the
level of compensation that may be awarded.
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IX. RESTRICTIVE
COVENANTS
1. Definition of
Restrictive Covenants
A restrictive covenant is a clause, which is intended
to protect an employer’s business by restricting
the activities of its employees, generally after the
employment has terminated.

2. Types of Restrictive
Covenants
a. Non-compete clauses
This restricts an employee’s ability to work for certain
competitors or carry on a competing business for a
certain period of time after termination.

b. Non-solicitation of
customers
This prohibits an employee from soliciting certain
clients or customers of their former employer for a
certain period of time after termination.

c. Non-solicitation of
employees
This prohibits an employee from soliciting certain
employees of their former employer for a certain
period of time after termination.

d. Non-dealing clauses
This prohibits an employee from doing business
with certain clients or customers of their former
employer for a certain period of time after
termination.

3. Enforcement
of Restrictive
Covenants—process
and remedies
Restrictive covenants are not automatically
enforceable simply because they have been
incorporated into a contract of employment. In fact,
there is a presumption that restrictive covenants
are automatically void for being in restraint of trade
and contrary to public policy, unless the employer
can show that:
• it has a legitimate proprietary interest that it is
appropriate to protect, and
• the protection sought is no more than reasonable
having regard to the interests of the parties and
the public interest.
If an employer can demonstrate this, then restrictive
covenants are usually enforced by way of equitable
remedies such as injunctions, which are granted at
the discretion of the court.
Alternatively or additionally, an employer may
make a claim for damages, a claim for inducing
breach of contract against the employee’s new
employer, or they may seek undertakings from the
employee that they will observe the contractual
restrictions pending the outcome of a speedy trial
of the action.

4. Use and Limitations
of Garden Leave
Garden leave is a tool by which an employer can
prevent departing employees from performing
their regular duties. Typically, the employee will
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be prevented from attending the workplace but
will still receive full pay. This has the effect of
restricting the employee’s access to customers,
clients, staff and information, and hampers their
ability to work for a competitor. If an employer
wishes to put an employee on garden leave there
must, in most circumstances, be an express term
in the employment contract permitting it to do so.
Otherwise, they could be breaching the employee’s
implied right to work and therefore be in breach of
contract.
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X. TRANSFER OF
UNDERTAKINGS
1. Employees’ Rights in
Case of a Transfer of
Undertaking

2. Requirements for
Predecessor and
Successor Parties

The Transfer of Undertakings (Protection of
Employment) Regulations 2006 (“TUPE”) applies
to employees when either: a business or asset is
transferred from one entity to another; or there is
a change of identity in an entity providing a service
(e.g. outsourcing). TUPE implements European law
(the EU Acquired Rights Directive). The effect of TUPE
is that all employees “assigned” to the economic
entity or activity will transfer to the transferee
(i.e. the successor). In addition, the transferor’s
(i.e. the original employer’s) rights, powers, duties
and liabilities under the employment contracts of
those employees who are transferring, transfer to
the transferee. The transferor and transferee have
a duty to inform and consult with “appropriate
representatives”
(generally
trade
union
representatives or representatives elected from
the affected employees) of “affected employees”
about the facts and implications of the transfer.
Employers that breach this duty may be liable for
up to 90 days’ pay for each “affected employee”.
Finally, subject to certain exceptions, dismissals are
automatically unfair if the sole or principal reason
for dismissal is the TUPE transfer unless there is
an economic, technical or organisational reason
entailing changes in the workforce.

Both the transferor and the transferee (predecessor
and successor) have an obligation to inform
and, if appropriate, consult with appropriate
representatives in relation to any of their own
employees who may be affected by the transfer or
any “measures” (any step, action or arrangement)
taken in connection with the transfer. The duty to
consult only arises if the employer envisages taking
measures in relation to the affected employees.
Certain information must be provided to the
appropriate representatives long enough before
the transfer to enable consultation to take place.
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XI. TRADE UNIONS AND
EMPLOYERS ASSOCIATIONS
1. Brief Description
of Employees’
and Employers’
Associations
Employees in the UK can be represented in a
number of ways including through trade unions,
works councils and employee representatives.
Works councils and trade unions are not mutually
exclusive representative bodies and these
organisations work alongside each other with both
performing a representative role.  There may be a
division of responsibilities, with the trade unions
typically concentrating on collective bargaining,
while the works councils are often more involved
with information and consultation.
In the UK, it is possible for an employer to
establish employee representative bodies that are
neither trade unions nor works councils, such as
a staff or employee association. These employee
representative bodies will often have lesser rights
and powers than trade unions or works councils,
and may be established for a limited range of
purposes, such as consultation for large-scale
redundancies.

2. Rights and
Importance of Trade
Unions
Employees have the right to join an independent
trade union but the number of workers who belong
to a trade union has diminished in recent years.
Just under a quarter of UK workers are members
of a trade union and around three in 10 workers
have their contracts regulated through collective

bargaining between unions and employers. 55% of
workplaces have no trace of unions.  
Unions are required to register each year with the
Certification Officer. There are many small specialist
unions but most of the larger unions, such as Unite
and Community, are affiliated with the Trade Union
Congress (“TUC”).
Union rights may be collective or individual. The
union, its representatives and its members benefit
from collective rights, which protect them in the
exercise of collective functions. For example, a union
will be protected from legal proceedings where it
calls industrial action provided that it follows the
correct procedures. As regards individual rights, it
is unlawful to refuse to employ a person, because
they are a member of a trade union. In addition, the
dismissal of an employee or detrimental treatment
on union grounds will be an automatically unfair
dismissal.   

3. Types of
Representation
An official who is an employee of the union is
often known as a ‘trade union officer’ whereas lay
union officials or union representatives are elected
or appointed to represent members in a given
workplace or location.  
Union representatives are appointed by an
independent union in workplaces where the union
is recognised for collective bargaining purposes. In
workplaces where the union is recognised, there
may also be: union learning representatives, to
promote and enable learning; health and safety
representatives; and information and consultation
representatives, who may work alongside nonunion representatives.  Union representatives may
also be members of a European Works Council.
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a. Number of Representatives
The union and the employer will agree the number
of representatives appointed per ‘bargaining
unit’.   If they do not reach agreement, then the
Central Arbitration Committee (which assists in
the resolution of collective disputes in England,
Scotland and Wales, either by voluntary agreement
or, if necessary, through a legal decision) will
impose an agreement, which is likely to prescribe
how many representatives should be appointed.

b. Appointment of
Representatives
Depending on the particular union’s rules, union
representatives will be appointed or elected.

4. Tasks and
Obligations of
Representatives
If the union is independent and recognised (see
below), the employer is obliged to give reasonable
time off to trade union members, representatives
and Union Learning Representatives (“URL”)
so that they can participate in union activities.
Representatives and URLs also have the right to be
paid for time taken to perform their duties or for
training.
If a union is “recognised” by an employer, it will
be able to undertake “collective bargaining” with
the employer. The employer and trade union may
enter into a collective agreement covering matters
such as terms and conditions of employment,
conditions of work, disciplinary procedures, and
hiring and firing employees. Collective agreements
are generally not legally enforceable.  
Apart from engaging in collective bargaining, a
union representative may also represent and
give advice to colleagues in relation to workplace
problems and may also accompany union members
to disciplinary or grievance hearings.
A union might be recognised either by voluntary
agreement between the employer and the union
or as a result of following a statutory recognition
process. The statutory recognition process only

applies to employers with 21 or more workers, and
to independent unions. To succeed in obtaining
statutory recognition, the union will need the
support of the majority of the relevant bargaining
unit in the workplace.  
Once a union has been recognised, it may have a
right to be informed and consulted on a number
of issues, including redundancies. An employer can
withdraw voluntary recognition from a trade union
at any time, but will need to follow a specific derecognition procedure if recognition was originally
granted under the statutory procedure.
The action that employers can take against
employees as a result of industrial action is limited.  
If employees are on strike, the employer does
not need to pay them for the times they are not
working.  However, they will usually be entitled to
full pay when they take industrial action short of a
strike.

5. Employees’
Representation in
Management
There are no separate employee representation
requirements for management.

6. Other Types
of Employee
Representative Bodies
Workers have the right to be accompanied in
the workplace in certain situations, such as in
disciplinary and grievance hearings. Where the
worker is a trade union member, they will usually
be accompanied by a union representative or
official, but they can choose to be accompanied by
a work colleague instead.
A European Works Council (“EWC”) is a consultative
body set up by employers for the purposes of
fulfilling its obligations to inform and consult
employees at European level. The EWC has the
right to receive information about the business
and to be consulted about some of the business’
activities. Employers who have at least 1,000
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employees throughout the European Economic
Area (“EEA”) and at least 150 employees in each
of at least two of the relevant member states must
establish a European Works Council on receipt of
a qualifying request. Where the European central
management of an undertaking is situated in the
UK, the employer’s obligations are contained in
the Transnational Information and Consultation of
Employees Regulations 1999 (“TICE”).
A National Works Council (“NWC”) is a permanent
consultative body made up of management and
employee representatives whereby a UK-based
employer can inform and consult its workforce
about economic and employment-related matters.
The Information and Consultation of Employees
Regulations 2004 (“ICER”) provide that UK
employers with 50 or more employees must put in
place an Information and Consultation Agreement
(“ICA”) if certain criteria are met. Under these
rules, the employees must have made a valid
request to negotiate or the employer must have
given a valid notification of intention to negotiate.
Once a valid request or notification has been given,
the employer must negotiate with representatives
of the employees to put in place an ICA. If the
parties can’t agree on its terms within a specific
timescale, the regulations provide a set of standard
information and consultation provisions, which
will automatically apply until any agreement to the
contrary.
Recognised trade unions have the right to appoint
health and safety representatives at a particular
establishment. They have wide-ranging functions
relating to health and safety issues, including being
consulted on health and safety matters.
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XII. EMPLOYEE BENEFITS
1. Social Security
The UK has a comprehensive social security system,
funded from general taxation and from National
Insurance Contributions. The social security
system provides state benefits to cover maternity/
paternity/adoption, childcare, disability and carer
matters. It also administers retirement pensions.
State benefits can be contractually supplemented
by employers. The National Insurance Fund aims
to provide subsistence level benefits to all those in
need. Employers are under an obligation to collect
income tax at source from employment income,
pensions and taxable state benefits under the Pay
As You Earn (“PAYE”) system.  Employed earners and
their employers must also pay National Insurance
Contributions (“NICs”). Various contributions are
required to be made in respect of all UK employees.
Class 1 contributions are payable in respect of
earnings by both employer and employee.

2. Healthcare and
Insurances
Employers carrying on business in Great Britain
are required to have in place employer’s liability
insurance against liability for bodily injury or disease
sustained by employees and arising out of and in
the course of their employment in Great Britain.
Some employers may offer employees benefits
such as life insurance, permanent health insurance,
private medical insurance and company cars.

3. Required Leave
a. Holidays and Annual Leave
Employees and workers are entitled to 5.6 weeks’
paid annual leave (pro-rated for part-timers). This
holiday entitlement can include public holidays,
of which there are currently eight in England and
Wales.

Statutory holiday entitlement under the WTR
cannot normally be carried over into the following
year, nor can workers be paid in lieu of taking
statutory holiday, except on termination of
employment.

b. Maternity / Paternity /
Adoption Leave
Pregnancy rights include health and safety
protection and the right to reasonable paid time off
for ante-natal care. Family rights to leave and pay
have been subject to major reform in Great Britain
with the introduction of shared parental leave
and pay which applies to all qualifying working
parents of children. Whilst the default 52 weeks’
maternity/adoption leave for employed mothers/
adopters remains, those employees are entitled to
give up their leave and pay and share it with the
father/their partner (i.e. whoever shares the main
caring responsibility for the child at the date of
birth/adoption). Employees with 26 weeks’ service
also qualify for Statutory Maternity/Adoption Pay
which is calculated as follows:  (1) six weeks at 90%
of salary; and (2) 33 weeks currently at a flat rate
of GBP 145.18, or 90% of salary if that is lower.
Shared Parental Pay follows the same flat rate for
up to 37 weeks. Fathers/co-adopters continuously
employed for 26 weeks are entitled to: two weeks’
Ordinary Paternity Leave; and two weeks’ Statutory
Paternity Pay: currently at GBP 145.18, or 90% of
salary if that is lower.
All employees continuously employed for 26 weeks
have the right to request flexible working, i.e. to
change the hours/times they work or their work
location, irrespective of their caring responsibilities.  
Although compensation for non-compliance, or for
a decision based on incorrect facts, is capped at
eight weeks’ pay, victimisation, sex discrimination
and unfair dismissal claims may also be brought
following an employer’s refusal to grant the
employee’s request.
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c. Sickness Leave
Employers are required to pay Statutory Sick Pay
(“SSP”) to employees who are off work due to illness
or injury, after the third day of absence (subject to
certain qualifications). The current rate of SSP is GBP
92.05 per week from April 2018, for a maximum of
28 weeks. Employers often supplement SSP with
contractual sick pay for a specified period.

d. Disability Leave
Employers are required to pay Statutory Sick Pay
(“SSP”) to employees who are off work due to
injury, after the third day of absence (subject to
certain qualifications). (See 3c Sickness Leave).  The
current rate of SSP is GBP 92.05 per week from
April 2018, for a maximum of 28 weeks. Employers
often supplement SSP with contractual sick pay for
a specified period.

e. Any Other Required or
Typically Provided Leave(s)
Parental leave - eligible employees can take unpaid
parental leave to look after their child’s welfare.
They can take up to 18 weeks’ leave for each child
and adopted child, up to their 18th birthday. The
limit on how much parental leave each parent can
take in a year is four weeks for each child (unless
the employer agrees otherwise). The employee’s
employment rights (such as the right to holiday and
to return to a job) are protected during parental
leave.
Time off for dependants - all employees are entitled
to reasonable unpaid time off work to deal with an
emergency involving a dependant (for example, if a
dependant falls ill or is injured, if care arrangements
break down, or to arrange or attend a dependant’s
funeral).

4. Pensions: Mandatory
and Typically Provided
Employers have to ensure that workers in the UK,
between the ages of 22 and state pension age, and
earning a salary of at least GBP 10,000 per annum
are automatically enrolled into a qualifying pension
scheme to which the employer must contribute.   
There are minimum total contribution that have
to be made.  Currently for employers this is 2% of
each employee’s qualifying earnings until 6 April
2019, then rising to 3%.

5. Any Other Required
or Typically Provided
Benefits
Some employers choose to provide other benefits
to employees such as season ticket loans to enable
employees to buy an annual train ticket to commute
to work or subsidised gym membership, but this is
entirely at the employer’s discretion.
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Time off for public duties - employees can take time
off work for certain public duties. All employees
have to be allowed time off for jury duties/service.
Employers do not have to pay employees for time
spent on public duties or jury service, but some
choose to do so.
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CLYDE & CO LLP

L&E GLOBAL united kingdom
Clyde & Co has one of the largest market-leading
employment, pensions and immigration practice
groups within the UK. The firm provides the full range
of assistance in relation to workplace law issues
from day-to-day advisory work, to managing the
employment aspects of project and transactional work
as well as dealing with critical business protection
matters and employee disputes. Clyde & Co has one
of the few London-based employment groups with
dedicated pensions and immigration teams, which
enables the firm to provide complete workplace law
services to clients.

Contact Us

For more information about L&E Global, or an initial
consultation, please contact one of our member
firms or our corporate office. We look forward to
speaking with you.
L&E Global
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