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Since we last touched upon the issue of employees vs independent contractors 
and the consequences of the re-characterisation of a contractor into an 
employee back in 2014, there has been a universal effort to eliminate sham 
contracts, which seek to hide the true nature of the relationship as an employer 
and employee agreement. Sham contracts are generally utilised so that the 
employer may avert the costly burdens of guaranteeing employee benefits, 
such as paid leave (holiday, maternity, paternity, etc.), having to pay the 
employer’s social security contributions and income taxes on wages, and 
refraining from hiring unskilled, and at times undocumented migrants, who lack 
the bargaining power to safeguard their rights as workers. 

Despite the risks of re-characterisation, in recent years, the use of independent 
contractors has increased significantly. So too has the use of fixed-term 
contracts, temporary commercial agency agreements and labour outsourcing 
services. This trend is not without its faults. The rise of the on-demand sharing 
economy (online business transactions) in areas such as carpooling, 
apartment/home lending, peer-to-peer lending, reselling, co-working and talent-
sharing and the enterprises that drive these new workforces, including Uber, 
Didi, Bpost, Airbnb, Snapgoods and Zaarly,   has led to an increase in 
litigation, with the qualification of the contracts and work agreements as the 
central issue. 

Surprisingly, there are several similarities between nations with regards to the 
definition of an “employee” and the classification of an “independent contractor”. 
Generally, an employment contract is defined as an agreement by which an 
individual works for another person (natural or legal), under the latter’s 
subordination, for which s/he receives remuneration. On the other hand, it is 
likely that an independent contract applies if an individual is responsible for 
organising his/her own workload and occupational activities, without being 
subject to the ‘authority’ of another. 

Presented with an employee vs independent contractor situation, the most 
important distinction revolves around the concept of subordination, wherein the 
relationship is characterised by performance of duties under the authority of an 
employer who has the power to give orders, monitor execution of assigned 
duties and punish his subordinate’s breaches of duties. To determine whether 
subordination exists, it matters less how the parties define their relationship in 
their agreement, but rather, the most important factor is the reality of the 
situation, i.e. whether or not subordination actually exists based on the actions 
of the parties. 

 

 

 



Concluding that the circumstances warrant a re-characterisation (to change the 
status of a contractor into an employee or an employee into an independent 
contractor), certain legal consequences will apply, both for the self-employed 
person and the other party, with regards to tax (payments and arrears), social 
security (payments and arrears), and labour relations (civil or even criminal 
fines). 

So what steps can an employer take to effectively establish an independent 
contractor relationship? 

x a contract for service should be devoid of any kind of control or supervision 
from the principal employer or employer, as the case may be. Therefore, 
such employers should avoid involvement in day-to-day management of the 
work undertaken by the independent contractors and contract labourers. 

x payment should be based on specified deliverables/results being achieved. 
x limit the assignment. The agreement should not make inferences to, or 

guarantee, the length of assignment or future employment. 
x the contractor should be free to contract with and do work for other 

companies. 
x the nature of the services, the apportionment of risk, remedies in the event of 

breach, and liability for taxes, should be clearly and expressly provided for. 

A well-drafted contract will not be sufficient to protect a company from an 
adverse finding of sham contracting. The substance of the relationship, as 
evidenced by its day-to-day nature, must also be maintained. The principal 
should therefore ensure that its managers manage the relationship with the 
independent contractor in a manner that is consistent with its independent 
nature, rather than in the same manner and with the same expectations that the 
Principal may have of its own employees. 

Furthermore, it is important to prepare for the possibility that the nature or 
characterisation of a relationship may be questioned. To that end, it may be 
useful to keep a record of any information that supports a verbal contract or the 
interpretation of a written contract, this may include; email communications, 
notes from meetings, quotes from conversations, diary entries, lists of 
specifications and any form of reporting or tasks lists. 

For employers with operations in multiple jurisdictions, successfully entering into 
a working relationship, whether with an employee or an independent contractor, 
is a very real challenge and one that impacts every sector of industry, in every 
region of the world. To that end, L&E Global is pleased to present our 2017 
Global Handbook, which serves as an introduction to the complex issue of 
employees vs independent contractors, with analyses from 32 key jurisdictions, 
across 6 continents. 
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Ă͘�/ŶƚƌŽĚƵĐƟŽŶ

dŚĞ�ƉĂƐƚ�ĚĞĐĂĚĞ͕�ƉĂƌƟĐƵůĂƌůǇ�ĚƵƌŝŶŐ�ƚŚĞ�ǇĞĂƌƐ�ŽĨ�ƚŚĞ�KďĂŵĂ��ĚŵŝŶŝƐƚƌĂƟŽŶ͕�ŚĂƐ�ƐĞĞŶ�
ĂŶ� ŝŶĐƌĞĂƐĞĚ� ĂĚŵŝŶŝƐƚƌĂƟǀĞ� ĨŽĐƵƐ� ŽŶ� ƉŽƚĞŶƟĂů� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ŵŝƐĐůĂƐƐŝĮĐĂ-
ƟŽŶ�ďǇ�ƚŚĞ�h͘^͘��ĞƉĂƌƚŵĞŶƚ�ŽĨ�>ĂďŽƌ�;͞�K>͟ Ϳ�ĂŶĚ�ƚŚĞ�/ŶƚĞƌŶĂů�ZĞǀĞŶƵĞ�^ĞƌǀŝĐĞƐ�;͞/Z^͟Ϳ͘� 
/ŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ŝƐ� Ă� ŶĂƟŽŶǁŝĚĞ� ŝƐƐƵĞ͕� ƐƉĂŶŶŝŶŐ� Ăůů� ŝŶĚƵƐ-
ƚƌŝĞƐ� ʹ�ďŽƚŚ�ŽŶͲĚĞŵĂŶĚ�ĂŶĚ�ŵŽƌĞ� ƚƌĂĚŝƟŽŶĂů� ďƵƐŝŶĞƐƐ�ŵŽĚĞůƐ͕� ĂŶĚ�Ăůů� ƌĞŐŝŽŶƐ͘� �Žŵ-
ŵŽŶůǇ�ĐŝƚĞĚ�ŝŶĚƵƐƚƌŝĞƐ�ŝŶĐůƵĚĞ͗�ƚƌĂŶƐƉŽƌƚĂƟŽŶ͕�ƌŝĚĞ�ƐŚĂƌŝŶŐ͕�ũĂŶŝƚŽƌŝĂů͕�ĨŽŽĚ�ƐĞƌǀŝĐĞƐ͕�/d� 
ƐĞƌǀŝĐĞƐ͕� ĐŽƵƌŝĞƌ� ƐĞƌǀŝĐĞƐ͕� ĚĂǇ� ĐĂƌĞ͕� ĐŽŵŵĞƌĐŝĂů� ĐůĞĂŶŝŶŐ͕� ĂŶĚ� ƐƚĂƌƚƵƉƐ͘� dŚĞ��K>� ĞƐƟ-
ŵĂƚĞƐ�ƚŚĂƚ�ĂƉƉƌŽǆŝŵĂƚĞůǇ�ϯ͘ϰ�ŵŝůůŝŽŶ�ǁŽƌŬĞƌƐ�ŝŶ�ƚŚĞ�h͘^͘�ĂƌĞ�ŵŝƐĐůĂƐƐŝĮĞĚ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ� 
ĐŽŶƚƌĂĐƚŽƌƐ� ƌĞƐƵůƟŶŐ� ŝŶ� Ă� ůĂĐŬ� ŽĨ� ĞŵƉůŽǇĞĞ� ĞŶƟƚůĞĚ� ďĞŶĞĮƚƐ� ĂŶĚ� ƉƌŽƚĞĐƟŽŶƐ͕� ĂƐ�ǁĞůů�
ĂƐ�ĂŶ�ĂƉƉƌŽǆŝŵĂƚĞ�ϯ͘ϰ�ďŝůůŝŽŶ�h͘^͘�ƚƌĞĂƐƵƌǇ�ƌĞǀĞŶƵĞ�ůŽƐƐ�ŝŶ�/ŶĐŽŵĞ�dĂǆ͕�^ŽĐŝĂů�^ĞĐƵƌŝƚǇ͕ �
DĞĚŝĐĂƌĞ͕�ĂŶĚ�ƵŶĞŵƉůŽǇŵĞŶƚ�ŝŶƐƵƌĂŶĐĞ�ƚƌƵƐƚ�ĨƵŶĚ�ĐŽŶƚƌŝďƵƟŽŶƐ͘�

�ŵƉůŽǇĞƌ�ƌŝƐŬƐ�ƌĞƐƵůƟŶŐ�ĨƌŽŵ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝŶĐůƵĚĞ͗�

ŝ͘ Liability for unpaid employment taxes

•� ƉĂƐƚ�ĨĞĚĞƌĂů�ƉĂǇƌŽůů�ƚĂǆĞƐ�;ϯ�ǇĞĂƌƐ�ďĂĐŬ͕�Žƌ�ŵŽƌĞͿ
• state payroll taxes
• up to 100% penalty—if willful failure
• income tax not withheld
• trust fund recovery penalty for responsible persons

ŝŝ͘�&ĂŝůƵƌĞ�ƚŽ�ƉĂǇ�ŵŝŶŝŵƵŵ�ǁĂŐĞ�ĂŶĚ�ŽǀĞƌƟŵĞ

•� ƌĞĐŽǀĞƌǇ�ďǇ�ĂĚŵŝŶŝƐƚƌĂƟǀĞ�ĂƵƚŚŽƌŝƟĞƐ�Žƌ�Đŝǀŝů� ůŝƟŐĂŶƚƐ�ŽĨ�ƵŶƉĂŝĚ�ŵŝŶŝŵƵŵ�ǁĂŐĞͬ
ŽǀĞƌƟŵĞ

• liquidated damages (100 % percent penalty)
•� ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ĚĂŵĂŐĞ�ŵŽĚĞů�ƚŽ�Ăůů�ǁŽƌŬĞƌƐ�ŝŶ�ƐĂŵĞ�ũŽď͕�ŶŽƚ�ũƵƐƚ�ŝŶĚŝǀŝĚƵĂů�ǁŽƌŬĞƌ

 - ŝ͘Ğ͘� ůŝƋƵŝĚĂƚĞĚ� ĚĂŵĂŐĞƐ� ƉĂŝĚ� ƚŽ� Ăůů� ǁŽƌŬĞƌƐ� ŝŶ� ƚŚĞ� ƉŽƐƟŽŶ� ŵŝƐĐůĂƐƐŝĮĞĚ� ĂƐ� 
 independent contractor.

•� �K>�ƐƵƉĞƌǀŝƐŝŽŶ�ŽǀĞƌ�ƉĂǇŵĞŶƚ�ŽĨ�ǁĂŐĞƐ
•� ĂƩŽƌŶĞǇƐ͛�ĨĞĞƐ�ĂŶĚ�ĐŽƐƚ

ŝŝŝ͘�hŶĨĂŝƌ�ůĂďŽƌ�ƉƌĂĐƟĐĞƐ�ůŝĂďŝůŝƚǇ�ƵŶĚĞƌ�ƚŚĞ�EĂƟŽŶĂů�>ĂďŽƌ�ZĞůĂƟŽŶƐ��Đƚ

ŝǀ͘ �/ŵŵŝŐƌĂƟŽŶ�ůŝĂďŝůŝƚǇ�ƚŽ�ƚŚĞ�ĞǆƚĞŶƚ�ĞŵƉůŽǇĞƌƐ�ŚŝƌĞ�ŶŽŶͲh͘^͘�ĐŝƟǌĞŶ�ǁŽƌŬĞƌƐ�ĂƐ�ŝŶĚĞƉĞŶ-
ĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ƚŽ�ĂǀŽŝĚ�ǀĞƌŝĮĐĂƟŽŶ�ŽĨ�ƚŚĞŝƌ�ĐŝƟǌĞŶƐŚŝƉ�ƐƚĂƚƵƐ�Žƌ�ŽďƚĂŝŶŝŶŐ�ŽĨ�ƉƌŽƉĞƌ�
ǁŽƌŬ�ǀŝƐĂƐ͘�

ǀ͘ ��ǆƉŽƐƵƌĞ�ƚŽ�ĐůĂŝŵƐ�ĨŽƌ�ĐŽǀĞƌĂŐĞ�ƵŶĚĞƌ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚ�ƉůĂŶƐ�;EŽƚĞ͗�EŽ�ƐƚĂƚƵƚĞ�ŽĨ�
ůŝŵŝƚĂƟŽŶƐͿ

dŚĞ�ĚŝƐƟŶĐƟŽŶ�ďĞƚǁĞĞŶ�ĞŵƉůŽǇĞĞƐ�ĂŶĚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ŝƐ�ĚĞĮŶĞĚ�ƐŽŵĞǁŚĂƚ�
ĚŝīĞƌĞŶƚůǇ�ĚĞƉĞŶĚŝŶŐ�ŽŶ�ƚŚĞ�ƐƚĂƚƵƚŽƌǇ�ĐŽŶƚĞǆƚ͘�<ĞǇ�ůĞŐŝƐůĂƟŽŶ�ƌĞůĂƟŶŐ�ƚŽ�ŝŶĚĞƉĞŶĚĞŶƚ�
ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝŶĐůƵĚĞƐ͗�

•� /Z^͗��h͘^͘�dĂǆ��ŽĚĞ�;ĨĞĚĞƌĂů�ŝŶĐŽŵĞ�ƚĂǆ�ǁŝƚŚŚŽůĚŝŶŐͿ
•� h͘^͘��ĞƉĂƌƚŵĞŶƚ�ŽĨ�>ĂďŽƌ͗

Ͳ� &>^��;&Ăŝƌ�>ĂďŽƌ�^ƚĂŶĚĂƌĚƐ��Đƚ�ʹ�ŵŝŶŝŵƵŵ�ǁĂŐĞ�ĂŶĚ�ŽǀĞƌƟŵĞͿ͖
Ͳ� &D>��;&ĂŵŝůǇ�ĂŶĚ�DĞĚŝĐĂů�>ĞĂǀĞ��ĐƚͿ͖
Ͳ� �Z/^��;�ŵƉůŽǇĞĞ�ZĞƟƌĞŵĞŶƚ�/ŶĐŽŵĞ�^ĞĐƵƌŝƚǇ��ĐƚͿ

•� ^ƚĂƚĞ�hŶĞŵƉůŽǇŵĞŶƚ�>ĂǁƐͬ�ŐĞŶĐŝĞƐ
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•� ^ƚĂƚĞ�tŽƌŬĞƌƐ͛��ŽŵƉĞŶƐĂƟŽŶ�>ĂǁƐͬ�ŐĞŶĐŝĞƐ
•� ^ƚĂƚĞ�/ŶĐŽŵĞ�dĂǆ�tŝƚŚŚŽůĚŝŶŐ
•� &ĞĚĞƌĂů��ŶƟͲ�ŝƐĐƌŝŵŝŶĂƟŽŶ�>ĂǁƐ�;dŝƚůĞ�s//͕����͕�ĞƚĐ͘Ϳ
•� ^ƚĂƚĞ�ĂŶĚ�>ŽĐĂů��ŶƟͲ�ŝƐĐƌŝŵŝŶĂƟŽŶ�>ĂǁƐ
•� E>Z��;EĂƟŽŶĂů�>ĂďŽƌ�ZĞůĂƟŽŶƐ��ĐƚͿ
•� /Z���;/ŵŵŝŐƌĂƟŽŶ�ZĞĨŽƌŵ�ĂŶĚ��ŽŶƚƌŽů��ĐƚͿ

/Ŷ� ^ĞƉƚĞŵďĞƌ�ϮϬϭϭ� ƚŚĞ��K>�ĂŶŶŽƵŶĐĞĚ� ŝƚƐ� ͞DŝƐĐůĂƐƐŝĮĐĂƟŽŶ� /ŶŝƟĂƟǀĞ͟ 1 – a program 
ĚĞƐŝŐŶĞĚ�ƚŽ�ĞƐƚĂďůŝƐŚ� ũŽŝŶƚͬĐŽŽƌĚŝŶĂƚĞĚ�ĞīŽƌƚƐ�ďĞƚǁĞĞŶ�ƚŚĞ��K>�ĂŶĚ�ƚŚĞ�ƐƚĂƚĞƐ͘�^ŝŶĐĞ�
ϮϬϭϭ͕�ϯϱ�ƐƚĂƚĞƐ�ŚĂǀĞ�ƐŝŐŶĞĚ�Ă�DĞŵŽƌĂŶĚƵŵ�ŽĨ�hŶĚĞƌƐƚĂŶĚŝŶŐ�ǁŝƚŚ�ƚŚĞ��K>�ĂŶĚ�ŚĂǀĞ�
ƉĂƐƐĞĚ�ďŝƉĂƌƟƐĂŶ�ůĞŐŝƐůĂƟŽŶ�ƚŽ�ůŝŵŝƚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘�dŚŝƐ�ĨŽƌŵ�
ŽĨ� ƐƚĂƚĞ� ůĞŐŝƐůĂƟŽŶ� ƚǇƉŝĐĂůůǇ� ŝŶĐůƵĚĞƐ͗� ŝŶĐƌĞĂƐĞĚ� ƉĞŶĂůƟĞƐ� ĨŽƌ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�
ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕� ŵŽƌĞ� ƐƚƌŝŶŐĞŶƚ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ƐƚĂƚƵƐ� ƚĞƐƟŶŐ͕� ĂŶĚ� ĞƐƚĂď-
ůŝƐŚŵĞŶƚ�ŽĨ�Ă�ƐƚĂƚĞ�ƚĂƐŬ�ĨŽƌĐĞ�ƚŽ�ĂĚĚƌĞƐƐ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ� ŝƐƐƵĞƐ͘��Ɛ�Ă�ƌĞƐƵůƚ�ŽĨ�
ƚŚŝƐ�ũŽŝŶƚ�ŝŶŝƟĂƟǀĞ�ďĞƚǁĞĞŶ�ƚŚĞ��K>�ĂŶĚ�ƚŚĞ�ƐƚĂƚĞ�ůĞŐŝƐůĂƚƵƌĞƐ͕�ŝŶ�ϮϬϭϱ͕��K>�ŝŶǀĞƐƟŐĂ-
ƟŽŶƐ�ƌĞƐƵůƚĞĚ�ŝŶ�Ψϳϰ�ŵŝůůŝŽŶ�ŝŶ�ďĂĐŬ�ǁĂŐĞƐ�ĨŽƌ�ŵŽƌĞ�ƚŚĂŶ�ϭϬϮ͕ϬϬϬ�ǁŽƌŬĞƌƐ͘�/ƚ�ƐŚŽƵůĚ�ďĞ� 
ŶŽƚĞĚ�ƚŚĂƚ�ĚƵƌŝŶŐ�ƚŚŝƐ�ƐĂŵĞ�ƉĞƌŝŽĚ�ƚŚĞƌĞ�ŚĂƐ�ďĞĞŶ�ŶŽ�ŶĞǁ�ĨĞĚĞƌĂů�ůĞŐŝƐůĂƟŽŶ�ĂĚĚƌĞƐƐŝŶŐ� 
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘

tŝƚŚ�ƚŚĞ�ƚƌĂŶƐŝƟŽŶ�ƚŽ�Ă�ŶĞǁ�WƌĞƐŝĚĞŶĐǇ�ĂŶĚ�ŶĞǁ�ůĞĂĚĞƌƐŚŝƉ�ŝŶ�h^�ĂĚŵŝŶŝƐƚƌĂƟǀĞ�ĂŐĞŶ-
ĐŝĞƐ�ŝŶ�ϮϬϭϳ͕�ŝƚ�ŝƐ�ƉŽƐƐŝďůĞ�ƚŚĂƚ�Ă�ŵŽƌĞ�ƉƌŽͲĞŵƉůŽǇĞƌ�ĚŝƌĞĐƟŽŶ�ǁŝůů�ƵůƟŵĂƚĞůǇ�ƚĂŬĞ�ŚŽůĚ�ŝŶ�
ŝŶƚĞƌƉƌĞƚĂƟŽŶ�ŽĨ�ƚŚĞ�ƌĞůĞǀĂŶƚ�ƐƚĂƚƵƚĞƐ�ĂŶĚ�ƌĞŐƵůĂƟŽŶƐ͘�
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Ă͘�&ĂĐƚŽƌƐ�ƚŚĂƚ��ĞƚĞƌŵŝŶĞ�tŚŽ�ŝƐ�ĂŶ��ŵƉůŽǇĞĞ�ĂŶĚ�tŚŽ�ŝƐ�ĂŶ�/ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌ

�Ɛ�ŵĞŶƟŽŶĞĚ�ĂďŽǀĞ͕�ƚŚĞƌĞ�ŝƐ�ŶŽ�ƵŶŝĨŽƌŵ�ĚĞĮŶŝƟŽŶ�ŽĨ�͞ĞŵƉůŽǇĞĞ͟�ƵŶĚĞƌ�ƚŚĞ�ůĂǁƐ�ŽĨ�ƚŚĞ�
hŶŝƚĞĚ�^ƚĂƚĞƐ͕� ĂŶĚ�ŶŽ� ƐŝŶŐůĞ� ƐƚĂŶĚĂƌĚ�Žƌ� ƚĞƐƚ�ĞǆŝƐƚƐ� ƚŽ�ĚĞƚĞƌŵŝŶĞ�ĐŽŶĐůƵƐŝǀĞůǇ�ǁŚĞƚŚ-
Ğƌ�Ă�ǁŽƌŬĞƌ� ƐŚŽƵůĚ�ƉƌŽƉĞƌůǇ�ďĞ� ĐůĂƐƐŝĮĞĚ�ĂƐ�ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�Žƌ�ĞŵƉůŽǇĞĞ͘� 
�ůĂƐƐŝĮĐĂƟŽŶ�ŝƐƐƵĞƐ�ŵĂǇ�ĂŶĚ�ĨƌĞƋƵĞŶƚůǇ�ĚŽ�ĂƌŝƐĞ�ŝŶ�ƚŚĞ�h͘^͘�ƵŶĚĞƌ�ĂŶ�ŝŶƚƌŝĐĂƚĞ�ƉĂƚĐŚǁŽƌŬ�
ŽĨ� ĨĞĚĞƌĂů� ĂŶĚ� ƐƚĂƚĞ� ůĂǁƐ� ĂŶĚ� ůĞŐĂů� ƉƌŝŶĐŝƉůĞƐ� ƌĞůĂƟŶŐ� ƚŽ� ƚĂǆĂƟŽŶ͕� ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ͕�
ĞŵƉůŽǇĞĞ�ǁĂŐĞƐ� ĂŶĚ�ǁŽƌŬ� ŚŽƵƌƐ͕� ĐŽůůĞĐƟǀĞ� ďĂƌŐĂŝŶŝŶŐ͕�ǁŽƌŬƉůĂĐĞ� ƐĂĨĞƚǇ� ĂŶĚ� ŚĞĂůƚŚ͕�
ĞŵƉůŽǇŵĞŶƚ� ĚŝƐĐƌŝŵŝŶĂƟŽŶ� ĂŶĚ� ŽƚŚĞƌ� ĞŵƉůŽǇŵĞŶƚͲƌĞůĂƚĞĚ� ŵĂƩĞƌƐ͘� �Ɛ� ĚŝƐĐƵƐƐĞĚ� 
ďĞůŽǁ͕�ĐŽƵƌƚƐ�ĂŶĚ�ŐŽǀĞƌŶŵĞŶƚ�ĂŐĞŶĐŝĞƐ�ŚĂǀĞ�ĚĞǀĞůŽƉĞĚ�ĚŝīĞƌĞŶƚ�ĂŶĚ�ŽŌĞŶ�ĚŝǀĞƌŐĞŶƚ� 
ĐůĂƐƐŝĮĐĂƟŽŶ�ƐƚĂŶĚĂƌĚƐ͘�dŚĞ�ŽƵƚĐŽŵĞ�ŽĨ�ĂŶǇ�ĐůĂƐƐŝĮĐĂƟŽŶ�ĂŶĂůǇƐŝƐ͕�ƚŚĞƌĞĨŽƌĞ͕� ŝƐ�ŚŝŐŚůǇ�
context-dependent. 

EĂǀŝŐĂƟŶŐ� ƚŚĞ� ŵĂŶŝĨŽůĚ� ƐƚĂŶĚĂƌĚƐ� ĂŶĚ� ĞǆƉĞĐƚĂƟŽŶƐ� ƵŶĚĞƌ� ĨĞĚĞƌĂů� ĂŶĚ� ƐƚĂƚĞ� ůĂǁƐ� ŝŶ�
ƚŚĞ� ĚĂǇͲƚŽͲĚĂǇ� ŝŵƉůĞŵĞŶƚĂƟŽŶ� ŽĨ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ĂƌƌĂŶŐĞŵĞŶƚ� ĐĂŶ� ďĞ� Ă� 
ĐŚĂůůĞŶŐŝŶŐ�ƚĂƐŬ�ĂŶĚ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝƐ�ďǇ�ŶŽ�ŵĞĂŶƐ� ŝŶƐŝŐŶŝĮĐĂŶƚ͘��ŶĨŽƌĐĞ-
ŵĞŶƚ�ĞīŽƌƚƐ�ďǇ�ŐŽǀĞƌŶŵĞŶƚ�ĂŐĞŶĐŝĞƐ�ŚĂǀĞ�ďĞĞŶ�ƐƚĞƉƉĞĚ�ƵƉ�ŵĂƌŬĞĚůǇ�ŝŶ�ƌĞĐĞŶƚ�ǇĞĂƌƐ͕�
ǁŚŝůĞ�ƉƌŝǀĂƚĞ�ĐŽůůĞĐƟǀĞ�ĂŶĚ�ĐůĂƐƐ�ĂĐƟŽŶ� ůĂǁƐƵŝƚƐ�ĂďŽƵŶĚ͘��ŶǇ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�
ƌĞůĂƟŽŶƐŚŝƉ�ƐŚŽƵůĚ�ďĞ�ĐĂƌĞĨƵůůǇ�ƌĞǀŝĞǁĞĚ�ĂŶĚ�ŵĂŶĂŐĞĚ�ƚŽ�ĂǀŽŝĚ�ƚŚĞ�ƉŽƚĞŶƟĂůůǇ�ƐĞƌŝŽƵƐ�
consequences of an adverse agency ruling or court judgment.

dŚĞ��ŽŵŵŽŶͲ>Ăǁ�dĞƐƚ
dŚĞ�hŶŝƚĞĚ� ^ƚĂƚĞƐ� ^ƵƉƌĞŵĞ��ŽƵƌƚ� ŚĂƐ� ŚĞůĚ� ƚŚĂƚ�ǁŚĞŶ� Ă� ƐƚĂƚƵƚĞ� ĚŽĞƐ� ŶŽƚ� ĂĚĞƋƵĂƚĞůǇ� 
ĚĞĮŶĞ�͞ĞŵƉůŽǇĞĞ͕͟ � ƚŚĞ�ƚĞƌŵ�ŵƵƐƚ�ďĞ� ŝŶƚĞƌƉƌĞƚĞĚ�ďǇ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƚŚĞ�ĐŽŵŵŽŶ�ůĂǁ�ŽĨ�
agency.2 The common-law test has been applied in a variety of contexts. Such contexts 
ŝŶĐůƵĚĞ� ĐůĂŝŵƐ� ďǇ� ĂůůĞŐĞĚůǇ� ŵŝƐĐůĂƐƐŝĮĞĚ� ĞŵƉůŽǇĞĞƐ� ƐĞĞŬŝŶŐ� ƉĂƌƟĐŝƉĂƟŽŶ� ŝŶ� ĞŵƉůŽǇ-
ĞƌͲƉƌŽǀŝĚĞĚ� ǁĞůĨĂƌĞ� Žƌ� ƌĞƟƌĞŵĞŶƚ� ďĞŶĞĮƚ� ƉůĂŶƐ� ƵŶĚĞƌ� ƚŚĞ� ĨĞĚĞƌĂů� �ŵƉůŽǇĞĞ� ZĞƟƌĞ-

ϭ� tĂŐĞ�ĂŶĚ�,ŽƵƌ��ŝǀŝƐŝŽŶ͕�DŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ��ŵƉůŽǇĞĞƐ�ĂƐ�/ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌƐ͕��K>͕�ĂǀĂŝůĂďůĞ�Ăƚ 
� ŚƩƉƐ͗ͬͬǁǁǁ͘ĚŽů͘ŐŽǀͬǁŚĚͬǁŽƌŬĞƌƐͬŵŝƐĐůĂƐƐŝĮĐĂƟŽŶͬ͘
2  ^ĞĞ�EĂƟŽŶǁŝĚĞ�DƵƚƵĂů�/ŶƐƵƌĂŶĐĞ��Ž͘�ǀ͘��ĂƌĚĞŶ͕�ϱϬϯ�h͘^͘�ϯϭϴ͕�ϯϮϮͲϮϰ�;ϭϵϵϮͿ͘��

L&E Global

ŵĞŶƚ�^ĞĐƵƌŝƚǇ��Đƚ�;͞�Z/^�͟Ϳ͖�χ�ĐůĂŝŵƐ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ĐŽůůĞĐƟǀĞ�ďĂƌŐĂŝŶŝŶŐ�ƌŝŐŚƚƐ�ƵŶĚĞƌ�ƚŚĞ� 
EĂƟŽŶĂů�>ĂďŽƌ�ZĞůĂƟŽŶƐ��Đƚ�;͞E>Z�͟Ϳ͖ 4 claims to decide whether a company is required 
ƚŽ�ǁŝƚŚŚŽůĚ�ĨƌŽŵ�ĐŽŵƉĞŶƐĂƟŽŶ�ĨŽƌ�ƐƚĂƚĞ�ƵŶĞŵƉůŽǇŵĞŶƚ�ĐŽŵƉĞŶƐĂƟŽŶ�ďĞŶĞĮƚƐ͖ 5 and 
various other statutory and common-law claims.6

dŚĞ�ĐĞŶƚƌĂů�ƋƵĞƐƟŽŶ�ƚŽ�ďĞ�ĂŶƐǁĞƌĞĚ�ƵŶĚĞƌ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ƚĞƐƚ�ŝƐ�ǁŚĞƚŚĞƌ�ƚŚĞ�ŚŝƌŝŶŐ�
ƉĂƌƚǇ�ƌĞƚĂŝŶƐ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�ĐŽŶƚƌŽů�ƚŚĞ�ŵĂŶŶĞƌ�ĂŶĚ�ŵĞĂŶƐ�ďǇ�ǁŚŝĐŚ�ƚŚĞ�ǁŽƌŬ�ŝƐ�ƚŽ�ďĞ�ĂĐ-
complished. This means that courts must focus their inquiry on whether the hiring party 
͞ŚĂƐ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�ĐŽŶƚƌŽů�ĂŶĚ�ĚŝƌĞĐƚ�ƚŚĞ�ǁŽƌŬ͕�ŶŽƚ�ŽŶůǇ�ĂƐ�ƚŽ�ƚŚĞ�ƌĞƐƵůƚ�ƚŽ�ďĞ�ĂĐĐŽŵƉůŝƐŚĞĚ�
ďǇ�ƚŚĞ�ǁŽƌŬ͕�ďƵƚ�ĂůƐŽ�ĂƐ�ƚŽ�ƚŚĞ�ŵĂŶŶĞƌ�ĂŶĚ�ŵĞĂŶƐ�ďǇ�ǁŚŝĐŚ�ƚŚĂƚ�ƌĞƐƵůƚ�ŝƐ�ĂĐĐŽŵƉůŝƐŚĞĚ͘͟ 7 
When the hiring party retains the right to control the manner and means by which the 
ǁŽƌŬ�ŝƐ�ƚŽ�ďĞ�ĂĐĐŽŵƉůŝƐŚĞĚ͕�ƚŚĞ�ǁŽƌŬĞƌ�ŝƐ�ĐŽŶƐŝĚĞƌĞĚ�ĂŶ�ĞŵƉůŽǇĞĞ�ʹ�ĞǀĞŶ�ŝĨ�ƚŚĞ�ŚŝƌŝŶŐ�
party actually never exercises the right.8 

Although the extent to which the hiring party actually supervises the “means and  
ŵĂŶŶĞƌ͟�ŽĨ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ƉĞƌĨŽƌŵĂŶĐĞ�ŝƐ�Ă�ĐŽƌĞ�ĨĂĐƚŽƌ�ƵŶĚĞƌ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ŵŝƐĐůĂƐƐŝ-
ĮĐĂƟŽŶ�ƚĞƐƚ͕�ŝƚ�ŝƐ�ĨĂƌ�ĨƌŽŵ�ƚŚĞ�ŽŶůǇ�ŽŶĞ͘��ŵŽŶŐ�ƚŚĞ�ŶƵŵĞƌŽƵƐ�ĂĚĚŝƟŽŶĂů�ĨĂĐƚŽƌƐ�ĐŽƵƌƚƐ�
must weigh as part of their overall analysis are the following: 

•� ƚŚĞ�ƐŬŝůů�ƌĞƋƵŝƌĞĚ͖
•� ƚŚĞ�ƐŽƵƌĐĞ�ŽĨ�ƚŚĞ�ŝŶƐƚƌƵŵĞŶƚĂůŝƟĞƐ�ĂŶĚ�ƚŽŽůƐ͖�
•� ƚŚĞ�ůŽĐĂƟŽŶ�ŽĨ�ƚŚĞ�ǁŽƌŬ͖�
•� ƚŚĞ�ĚƵƌĂƟŽŶ�ŽĨ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ďĞƚǁĞĞŶ�ƚŚĞ�ƉĂƌƟĞƐ͖�
•� ǁŚĞƚŚĞƌ� ƚŚĞ� ŚŝƌŝŶŐ� ƉĂƌƚǇ� ŚĂƐ� ƚŚĞ� ƌŝŐŚƚ� ƚŽ� ĂƐƐŝŐŶ� ĂĚĚŝƟŽŶĂů� ƉƌŽũĞĐƚƐ� ƚŽ� ƚŚĞ� ŚŝƌĞĚ�

ƉĂƌƚǇ͖�
•� ƚŚĞ�ĞǆƚĞŶƚ�ŽĨ�ƚŚĞ�ŚŝƌĞĚ�ƉĂƌƚǇ Ɛ͛�ĚŝƐĐƌĞƟŽŶ�ŽǀĞƌ�ǁŚĞŶ�ĂŶĚ�ŚŽǁ�ůŽŶŐ�ƚŽ�ǁŽƌŬ͖�
•� ƚŚĞ�ŵĞƚŚŽĚ�ŽĨ�ƉĂǇŵĞŶƚ͖�
•� ƚŚĞ�ŚŝƌĞĚ�ƉĂƌƚǇ Ɛ͛�ƌŽůĞ�ŝŶ�ŚŝƌŝŶŐ�ĂŶĚ�ƉĂǇŝŶŐ�ĂƐƐŝƐƚĂŶƚƐ͖�
•� ǁŚĞƚŚĞƌ�ƚŚĞ�ǁŽƌŬ�ŝƐ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ƌĞŐƵůĂƌ�ďƵƐŝŶĞƐƐ�ŽĨ�ƚŚĞ�ŚŝƌŝŶŐ�ƉĂƌƚǇ͖�
•� ǁŚĞƚŚĞƌ�ƚŚĞ�ŚŝƌŝŶŐ�ƉĂƌƚǇ�ŝƐ�ŝŶ�ďƵƐŝŶĞƐƐ͖�
•� ƚŚĞ�ƉƌŽǀŝƐŝŽŶ�ŽĨ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ͖�ĂŶĚ�
• the tax treatment of the hired party.9

The common-law test requires a careful balancing of all relevant factors. No one factor 
controls the outcome. The weight given to each may vary from case to case depending 
ŽŶ� ƚŚĞ�ƉĂƌƟĐƵůĂƌ� ĨĂĐƚƐ� ĂŶĚ� ĐŝƌĐƵŵƐƚĂŶĐĞƐ͘� /Ŷ�ŶŽ� ĐĂƐĞ͕�ŚŽǁĞǀĞƌ͕ �ǁŝůů� ƚŚĞ� ƚĞƌŵƐ�ŽĨ� ĂŶǇ� 
ǁƌŝƩĞŶ� ĂŐƌĞĞŵĞŶƚ� ďĞƚǁĞĞŶ� ƚŚĞ� ĐŽŵƉĂŶǇ� ĂŶĚ� ƚŚĞ� ǁŽƌŬĞƌ� ďǇ� ƚŚĞŵƐĞůǀĞƐ� ƉƌŽǀĞ� 
ĚŝƐƉŽƐŝƟǀĞ�ŽĨ�ƚŚĞ�ŽƵƚĐŽŵĞ͘�

�� ƌĞĐĞŶƚ� ĨĞĚĞƌĂů� ĚŝƐƚƌŝĐƚ� ĐŽƵƌƚ� ĚĞĐŝƐŝŽŶ� ŝůůƵƐƚƌĂƚĞƐ� ƚŚĞ� ĐŽŵŵŽŶͲůĂǁ� ĂƉƉƌŽĂĐŚ͘� /Ŷ� ƚŚŝƐ� 
decision 10͕�ƚŚĞ�ĐŽƵƌƚ�ƌĞĨƵƐĞĚ�ƚŽ�ĚŝƐŵŝƐƐ�Ă�ĐůĂƐƐ�ĂĐƟŽŶ�ůĂǁƐƵŝƚ�ĮůĞĚ�ďǇ�ŝŶƐƵƌĂŶĐĞ�ĂŐĞŶƚƐ�
ƚŚĞǇ� ǁĞƌĞ� ĞŵƉůŽǇĞĞƐ� ƵŶĚĞƌ� ƚŚĞ� ĐŽŵŵŽŶͲůĂǁ� ƚĞƐƚ� ĂŶĚ� ƚŚĞƌĞĨŽƌĞ� ĞŶƟƚůĞĚ� ƚŽ� ĐĞƌƚĂŝŶ� 
ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ�ƵŶĚĞƌ��Z/^�͘�dŚĞ�ĐŽƵƌƚ�ĚĞŶŝĞĚ�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ŵŽƟŽŶ�ƚŽ�ĚŝƐŵŝƐƐ�ƚŚĞ�
ĐĂƐĞ͕�ĮŶĚŝŶŐ�ƚŚĂƚ�Ă�ƐĞƌŝĞƐ�ŽĨ�ĨĂĐƚŽƌƐ�ĐŽƵůĚ�ďĞ�ŝŶƚĞƌƉƌĞƚĞĚ�ƚŽ� ŝŶĚŝĐĂƚĞ�ĞŵƉůŽǇĞĞ�ƐƚĂƚƵƐ͘�
These factors included the insurance company’s requirement that agents sell compa-
ŶǇ� ƉƌŽĚƵĐƚƐ� ĞǆĐůƵƐŝǀĞůǇ� ĂŶĚ� ŽŶůǇ� ƵƐĞ� ĐŽŵƉĂŶǇͲŽǁŶĞĚ� ŚĂƌĚǁĂƌĞ� ĂŶĚ� ƐŽŌǁĂƌĞ͖� ƚŚĞ� 

ϯ� �ŵƉůŽǇĞĞ�ZĞƟƌĞŵĞŶƚ�^ĞĐƵƌŝƚǇ��Đƚ�ŽĨ�ϭϵϲϳ͕�WƵď͘�>͘�EŽ͘�ϵϯͲϰϬϲ͕�ϴϴ�^ƚĂƚ͘�ϴϮϵ�;ĐŽĚŝĮĞĚ�ĂƐ�ĂŵĞŶĚĞĚ�Ăƚ�Ϯϵ�hŶŝƚ-
ĞĚ�^ƚĂƚĞƐ��ŽĚĞ�;͞h͘^͘�͘͟ Ϳ�ΑΑ�ϭϬϬϭʹϭϰϲϭ�;ϮϬϬϲͿ�ĂŶĚ�ŝŶ�ƐĐĂƩĞƌĞĚ�ƐĞĐƟŽŶƐ�ŽĨ�ƚŚĞ�/ŶƚĞƌŶĂů�ZĞǀĞŶƵĞ��ŽĚĞͿ͘�

ϰ� EĂƟŽŶĂů�>ĂďŽƌ�ZĞůĂƟŽŶƐ��Đƚ�ŽĨ�ϭϵϯϱ͕�Ϯϵ�h͘^͘�͘�ΑΑ�ϭϱϭʹϭϲϵ͘
5 ^ĞĞ͕�Ğ͘Ő͕͘��ĂŶƚŽƌ�ǀ͘��ŽĐŚƌĂŶ͕�ϭϴϰ�^Ž͘�ϮĚ�ϭϳϯ�;&ůĂ͘�ϭϵϲϲͿ͖�>ĞŽŶĞ�ǀ͘�hŶŝƚĞĚ�^ƚĂƚĞƐ�ŽĨ��ŵĞƌŝĐĂ͕�ϵϭϬ�&͘ ϮĚ�ϰϲ�;ϮĚ��ŝƌ͘ �

ϭϵϵϬͿ͕�ĐĞƌƚ͘�ĚĞŶŝĞĚ͕�ϰϵϵ�h͘^͘�ϵϬϱ�;ϭϵϵϭͿ�;ĂƉƉůǇŝŶŐ�EĞǁ�zŽƌŬ�ůĂǁͿ͘
ϲ� &Žƌ�ĞǆĂŵƉůĞ͕�ǀĂƌŝĂŶƚƐ�ŽĨ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ƚĞƐƚ�ŚĂǀĞ�ďĞĞŶ�ƵƐĞĚ�ďǇ�ĐŽƵƌƚƐ�ĂŶĚ�ŐŽǀĞƌŶŵĞŶƚ�ĂŐĞŶĐŝĞƐ�ƚŽ�

ĚĞƚĞƌŵŝŶĞ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ŝƐ�ĞŶƟƚůĞĚ�ƚŽ�ƉƌŽƚĞĐƟŽŶ�ƵŶĚĞƌ�ĨĞĚĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ůĂǁƐ�ƉƌŽŚŝďŝƟŶŐ�ǁŽƌŬƉůĂĐĞ�
ĚŝƐĐƌŝŵŝŶĂƟŽŶ�ĂŶĚ�ƌĞƚĂůŝĂƟŽŶ͘�

7 E͘>͘Z͘�͘�ǀ͘�^ƚĞŝŶďĞƌŐ͕�ϭϴϮ�&͘ ϮĚ�ϴϱϬ͕�ϴϱϳ�;ϱƚŚ��ŝƌ͘ �ϭϵϱϬͿ͘�
8 E͘>͘Z͘�͘�ǀ͘��ƐƐŽĐŝĂƚĞĚ��ŝĂŵŽŶĚ��ĂďƐ͕�/ŶĐ͕͘�ϳϬϮ�&͘ ϮĚ�ϵϭϮ�;ϭϭƚŚ��ŝƌ͘ �ϭϵϴϯͿ͘
9 �ĂƌĚĞŶ͕�ϱϬϯ�h͘^͘�Ăƚ�ϯϮϯͲϮϰ͘�
10��ĂƐĞ�EŽ͘ϭ͗ϭϯ��s�ϰϯϳ�;E͘�͘�KŚŝŽ��ƵŐ͘�ϵ͕�ϮϬϭϯͿ�͗�:ĂŵĂů�ǀ͘ ��ŵĞƌŝĐĂŶ�&ĂŵŝůǇ�/ŶƐƵƌĂŶĐĞ͘
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ĐŽŵƉĂŶǇ Ɛ͛�ĂďŝůŝƚǇ�ƚŽ�ĮƌĞ�ƚŚĞ�ĂŐĞŶƚƐ�Ăƚ�ĂŶǇ�ƟŵĞ�ǁŝƚŚ�Žƌ�ǁŝƚŚŽƵƚ�ĐĂƵƐĞ͖�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�
ƌŝŐŚƚ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ǁŚĞƌĞ�ĂŐĞŶƚƐ͛�ŽĸĐĞƐ�ǁĞƌĞ�ůŽĐĂƚĞĚ�ĂŶĚ�ǁŚĂƚ�ƚŚĞŝƌ�ŽĸĐĞ�ŚŽƵƌƐ�ǁŽƵůĚ�
ďĞ͖� ĂŶĚ� ƚŚĞ� ĐŽŵƉĂŶǇ Ɛ͛� ĂĐƚƵĂů�ŵŽŶŝƚŽƌŝŶŐ� ŽĨ� ĂŐĞŶƚƐ͛� ĚĂŝůǇ�ǁŽƌŬ� ĂŶĚ� ĐŽŵƉůŝĂŶĐĞ�ǁŝƚŚ� 
ƉƌŽĚƵĐƟŽŶ�ĂŶĚ�ĐŽŶĚƵĐƚ�ƌĞƋƵŝƌĞŵĞŶƚƐ͘

The IRS Right to Control Test
Perhaps the most commonly used test is a variant of the common-law test developed by 
ƚŚĞ�h͘^͘�dƌĞĂƐƵƌǇ��ĞƉĂƌƚŵĞŶƚ Ɛ͛�/ŶƚĞƌŶĂů�ZĞǀĞŶƵĞ�^ĞƌǀŝĐĞ�;͞/Z^͟Ϳ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ǁŚĞƚŚĞƌ�Ă�
ǁŽƌŬĞƌ�ƐŚŽƵůĚ�ďĞ�ĚĞĞŵĞĚ�ĂŶ�ĞŵƉůŽǇĞĞ�ĨŽƌ�ŝŶĐŽŵĞ�ƚĂǆ�ƉƵƌƉŽƐĞƐ͘�dŚĞ�/Z^�ŚĂƐ�ŚŝƐƚŽƌŝĐĂůůǇ�
applied a lengthy 20-factor test.11�/Ŷ�ƌĞĐĞŶƚ�ǇĞĂƌƐ͕�ŚŽǁĞǀĞƌ͕ �ƚŚĞ�ĂŐĞŶĐǇ�ƌĞƐƚƌƵĐƚƵƌĞĚ�ŝƚƐ�
ĂƉƉƌŽĂĐŚ�ĂŶĚ�ŶŽǁ�ĂƉƉůŝĞƐ�Ă�ƐŝŵƉůŝĮĞĚ�͞ZŝŐŚƚ�ƚŽ��ŽŶƚƌŽů�dĞƐƚ͕͟ �ǁŚŝĐŚ�ŐƌŽƵƉƐ�ϭϭ�ĨĂĐƚŽƌƐ�
into three broad categories.12��Ɛ�ǁŝƚŚ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ƚĞƐƚ͕�ƚŚĞ�ĐƌŝƟĐĂů�ŝŶƋƵŝƌǇ�ĨŽĐƵƐĞƐ�
on the degree to which the business retains the right to control the manner and means 
ďǇ�ǁŚŝĐŚ�ƚŚĞ�ǁŽƌŬ�ŝƐ�ƉĞƌĨŽƌŵĞĚ͘�

dŚĞ�ZŝŐŚƚ�ƚŽ��ŽŶƚƌŽů�dĞƐƚ�ĐĂŶ�ďĞ�ƐƵŵŵĂƌŝǌĞĚ�ĂƐ�ĨŽůůŽǁƐ͗

�Ϳ��ĞŚĂǀŝŽƌĂů� ĐŽŶƚƌŽů͘ Behavioral control refers to the degree to which the company 
ƌĞƚĂŝŶƐ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�ĚŝƌĞĐƚ�ĂŶĚ�ĐŽŶƚƌŽů�ŚŽǁ�ƚŚĞ�ǁŽƌŬĞƌ�ƉĞƌĨŽƌŵƐ�ƚŚĞ�ƚĂƐŬ�ĨŽƌ�ǁŚŝĐŚ�ƚŚĞ�
ǁŽƌŬĞƌ�ŝƐ�ŚŝƌĞĚ͘�tŚĞƚŚĞƌ�Žƌ�ŶŽƚ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ŝŶ�ĨĂĐƚ�ĞǆĞƌĐŝƐĞƐ�ƚŚĂƚ�ƌŝŐŚƚ�ŝƐ�ŝƌƌĞůĞǀĂŶƚ͘13 The 
focus is simply on whether the company has reserved the right of control to itself. There 
are two behavioral control factors:

•� ĚŽĞƐ� ƚŚĞ� ďƵƐŝŶĞƐƐ� ƉƌŽǀŝĚĞ� ŝŶƐƚƌƵĐƟŽŶƐ� ƚŽ� ƚŚĞ� ŝŶĚŝǀŝĚƵĂů� ƌĞŐĂƌĚŝŶŐ� ;ĂͿ�ǁŚĞŶ� ĂŶĚ�
ǁŚĞƌĞ� ƚŽ�ƉĞƌĨŽƌŵ�ǁŽƌŬ͕� ;ďͿ�ǁŚĂƚ� ƚŽŽůƐ�Žƌ� ĞƋƵŝƉŵĞŶƚ� ƐŚŽƵůĚ�ďĞ�ƵƐĞĚ͕� ;ĐͿ�ǁŚĞƌĞ�
ƐƵƉƉůŝĞƐ� ĂŶĚ� ƐĞƌǀŝĐĞƐ� ƐŚŽƵůĚ�ďĞ�ƉƵƌĐŚĂƐĞĚ͕� ;ĚͿ�ǁŚĞƚŚĞƌ� ĂŶĚ�ǁŚĂƚ� ĂƐƐŝƐƚĂŶƚƐ� ƚŚĞ�
ǁŽƌŬĞƌ�ŵǇ�ŚŝƌĞ͕�;ĞͿ�ǁŚĞƚŚĞƌ�ƚŚĞ�ǁŽƌŬ�ŵƵƐƚ�ďĞ�ƉĞƌĨŽƌŵĞĚ�ďǇ�Ă�ƐƉĞĐŝĮĞĚ�ŝŶĚŝǀŝĚƵĂů͕�
ĂŶĚ�;ĨͿ�ŝŶ�ǁŚĂƚ�ŽƌĚĞƌ�Žƌ�ƐĞƋƵĞŶĐĞ�ƚŚĞ�ǁŽƌŬ�ŵƵƐƚ�ďĞ�ĐŽŵƉůĞƚĞĚ͍

•� ĚŽĞƐ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ƉƌŽǀŝĚĞ�ƚƌĂŝŶŝŶŐ�ƚŽ�ƚŚĞ�ǁŽƌŬĞƌ͍�

/ŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ŶŽƌŵĂůůǇ�ƵƐĞ�ƚŚĞŝƌ�ŽǁŶ�ŵĞƚŚŽĚƐ�ƚŽ�ƉĞƌĨŽƌŵ�ǁŽƌŬ�ĂŶĚ�ƌĞƋƵŝƌĞ�
ůŝƩůĞ� ƚŽ� ŶŽ� ƚƌĂŝŶŝŶŐ͘� WŽƐŝƟǀĞ� ĂŶƐǁĞƌƐ� ƚŽ� ƚŚĞ� ĂďŽǀĞ� ƋƵĞƐƟŽŶƐ� ƚŚĞƌĞĨŽƌĞ� ƉŽŝŶƚ� ƚŽ� ƚŚĞ� 
ĞǆŝƐƚĞŶĐĞ�ŽĨ�ĂŶ�ĞŵƉůŽǇŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ͘

�Ϳ� &ŝŶĂŶĐŝĂů� ĐŽŶƚƌŽů͘ Financial control factors are intended to capture the degree to 
which the business has the right to control the business aspects of the job:

•� ĚŽĞƐ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ƉĂǇ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ďƵƐŝŶĞƐƐ�ĞǆƉĞŶƐĞƐ͍�ZŽƵƟŶĞ�ƌĞŝŵďƵƌƐĞŵĞŶƚ�ŽĨ�
Ă�ǁŽƌŬĞƌ Ɛ͛�ďƵƐŝŶĞƐƐ�ĞǆƉĞŶƐĞƐ�ĐĂŶ�ďĞ�ŝŶĚŝĐĂƟǀĞ�ŽĨ�ĂŶ�ĞŵƉůŽǇŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ͘�

•� ŚĂƐ�ƚŚĞ�ǁŽƌŬĞƌ�ŵĂĚĞ�Ă�ƐŝŐŶŝĮĐĂŶƚ�ŝŶǀĞƐƚŵĞŶƚ�ŝŶ�ƚŚĞ�ƐĞƌǀŝĐĞƐ�ƉĞƌĨŽƌŵĞĚ͍�dǇƉŝĐĂůůǇ͕ �
ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ͕� ďƵƚ� ŶŽƚ� ĞŵƉůŽǇĞĞƐ͕� ŚĂǀĞ� ŝŶǀĞƐƚĞĚ� ƐƵďƐƚĂŶƟĂůůǇ� ŝŶ� ƚŚĞ�
ǁŽƌŬ͕� ĨŽƌ�ĞǆĂŵƉůĞ�ďǇ�ŵĂŝŶƚĂŝŶŝŶŐ�ĂŶ�ŽĸĐĞ�Žƌ�ŽƚŚĞƌ� ĨĂĐŝůŝƟĞƐ�ǁŚĞƌĞ� ƐĞƌǀŝĐĞƐ�ĂƌĞ�
performed. 

• ĚŽĞƐ� ƚŚĞ� ǁŽƌŬĞƌ� ŵĂŬĞ� ŚŝƐ� Žƌ� ŚĞƌ� ƐĞƌǀŝĐĞƐ� ĂǀĂŝůĂďůĞ� ƚŽ� ƚŚĞ� ŐĞŶĞƌĂů� ƉƵďůŝĐ͍�
/ŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ŐĞŶĞƌĂůůǇ�ƌĞŵĂŝŶ�ĨƌĞĞ�ƚŽ�ĂĚǀĞƌƟƐĞ�ƚŚĞŝƌ�ƐĞƌǀŝĐĞƐ�ĂŶĚ�ĂƌĞ�
ĂǀĂŝůĂďůĞ�ƚŽ�ǁŽƌŬ�ŝŶ�ƚŚĞ�ƌĞůĞǀĂŶƚ�ŵĂƌŬĞƚ͘

•� ŝƐ�ƚŚĞ�ǁŽƌŬĞƌ�ƉĂŝĚ�Ă�ŇĂƚ�ĨĞĞ͕�Žƌ�ďǇ�ƚŚĞ�ŚŽƵƌ͕ �ǁĞĞŬ�Žƌ�ŵŽŶƚŚ͍��ŵƉůŽǇĞĞƐ�ĐŽŵŵŽŶůǇ�
ƌĞĐĞŝǀĞ�Ă�ƌĞŐƵůĂƌ�ǁĂŐĞ�ďĂƐĞĚ�ŽŶ�Ă�ĐĞƌƚĂŝŶ�ƟŵĞ�ŝŶƚĞƌǀĂů͕�ǁŚĞƌĞĂƐ�ƉĂǇŵĞŶƚ�ŽŶ�Ă�ŇĂƚ�
ĨĞĞ͕�ƉĞƌͲũŽď�ďĂƐŝƐ�ƐƵŐŐĞƐƚƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƐƚĂƚƵƐ͘�

•� ĚŽĞƐ�ƚŚĞ�ǁŽƌŬĞƌ�ŚĂǀĞ�ƚŚĞ�ŽƉƉŽƌƚƵŶŝƚǇ�ƚŽ�ƌĞĂůŝǌĞ�Ă�ƉƌŽĮƚ�Žƌ�ůŽƐƐ�ĨƌŽŵ�ƚŚĞ�ǁŽƌŬ͍�dŚŝƐ�
ŝƐ�ŽƌĚŝŶĂƌŝůǇ�Ă�ŚĂůůŵĂƌŬ�ŽĨ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƐƚĂƚƵƐ͘�

11 See�/Z^�tŽƌŬĞƌ��ůĂƐƐŝĮĐĂƟŽŶ�dƌĂŝŶŝŶŐ�DĂŶƵĂů�;DĂƌĐŚ�ϰ͕�ϭϵϵϳͿ͖�/Z^�WƵďůŝĐĂƟŽŶ�ϭϱ��;ϮϬϭϯ�ĞĚŝƟŽŶͿ͘�
12 See�/Z^�tŽƌŬĞƌ��ůĂƐƐŝĮĐĂƟŽŶ�dƌĂŝŶŝŶŐ�DĂŶƵĂů�;DĂƌĐŚ�ϰ͕�ϭϵϵϳͿ͖�/Z^�WƵďůŝĐĂƟŽŶ�ϭϱ��;ϮϬϭϯ�ĞĚŝƟŽŶͿ͘�
13 ^ĞĞ�'ŝĞƌĞŬ�ǀ͘��Žŵŵ ƌ͕͛ �ϲϲ�d͘ �͘D͘�;��,Ϳ�ϭϴϲϲ͕�ϭϴϲϴʹϲϵ�;ϭϵϵϯͿ�;ǁŚĞŶ�Ă�ĐŽŵƉĂŶǇ�ŚĂƐ�Ă�ƌŝŐŚƚ�ƚŽ�ĐŽŶƚƌŽů�ƚŚĞ�
� ǁŽƌŬĞƌ͕ �ƚŚĞ�ǁŽƌŬĞƌ�ŵĂǇ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ĂŶ�ĞŵƉůŽǇĞĞ͕�ĞǀĞŶ�ŝĨ�ƚŚĞ�ĐŽŵƉĂŶǇ�ĚŝĚ�ŶŽƚ�ĂĐƚƵĂůůǇ�ĞǆĞƌĐŝƐĞ�ĐŽŶƚƌŽůͿ͘

L&E Global

�Ϳ� dǇƉĞ� ŽĨ� ƌĞůĂƟŽŶƐŚŝƉ͘� �Ɛ� ƚŚĞ� ŶĂƚƵƌĞ� ŽĨ� ƚŚĞ� ƌĞůĂƟŽŶƐŚŝƉ� ďĞƚǁĞĞŶ� ƚŚĞ� ďƵƐŝŶĞƐƐ� ĂŶĚ�
ƚŚĞ�ǁŽƌŬĞƌ�ĐĂŶ�ƉƌŽǀŝĚĞ�ĨƵƌƚŚĞƌ�ĞǀŝĚĞŶĐĞ�ŽĨ�ĐŽŶƚƌŽů͕�ƚŚĞ�/Z^�ĂůƐŽ�ĞǆĂŵŝŶĞƐ�ƚŚĞ�ĨŽůůŽǁŝŶŐ� 
ĂĚĚŝƟŽŶĂů�ĨĂĐƚŽƌƐ͗

•� ĚŽĞƐ� ƚŚĞ�ǁŽƌŬĞƌ�ŚĂǀĞ�ĂŶ�ŽƉƉŽƌƚƵŶŝƚǇ� ƚŽ�ƉĂƌƟĐŝƉĂƚĞ� ŝŶ� ĐĞƌƚĂŝŶ�ĞŵƉůŽǇĞĞ�ǁĞůĨĂƌĞ�
ĂŶĚ�ƉĞŶƐŝŽŶ�ďĞŶĞĮƚƐ͕�ƐƵĐŚ�ĂƐ�ŚĞĂůƚŚ�ŝŶƐƵƌĂŶĐĞ͕�Ă�ƉĞŶƐŝŽŶ�ƉůĂŶ͕�ǀĂĐĂƟŽŶ�ƉĂǇ͕ �Žƌ�ƐŝĐŬ�
ƉĂǇ͍��ĞŶĞĮƚƐ�ƚǇƉŝĐĂůůǇ�ĂƌĞ�ƉƌŽǀŝĚĞĚ�ŽŶůǇ�ƚŽ�ĞŵƉůŽǇĞĞƐ͘

•� ŚŽǁ� ƉĞƌŵĂŶĞŶƚ� ŝƐ� ƚŚĞ� ƌĞůĂƟŽŶƐŚŝƉ͍� �Ŷ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ƌĞůĂƟŽŶƐŚŝƉ� ŝƐ�
ŽƌĚŝŶĂƌŝůǇ�ŽĨ�ůŝŵŝƚĞĚ�ĚƵƌĂƟŽŶ�ĂŶĚ�ĚĞĮŶĞĚ�ďǇ�ƚŚĞ�ůĞŶŐƚŚ�ŽĨ�ƚŚĞ�ƐƉĞĐŝĮĐ�ƉƌŽũĞĐƚ�ĨŽƌ�
ǁŚŝĐŚ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ�ŝƐ�ŚŝƌĞĚ͘�,ŝƌŝŶŐ�Ă�ǁŽƌŬĞƌ�ŽŶ�ĂŶ�ŝŶĚĞĮŶŝƚĞ�ďĂƐŝƐ�ŝŶĚŝĐĂƚĞƐ�ŝŶƚĞŶƚ�
ƚŽ�ĐƌĞĂƚĞ�ĂŶ�ĞŵƉůŽǇĞƌͲĞŵƉůŽǇĞĞ�ƌĞůĂƟŽŶƐŚŝƉ͘

•� ĂƌĞ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ƐĞƌǀŝĐĞƐ�Ă�ŬĞǇ�ĂƐƉĞĐƚ�ŽĨ�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ƌĞŐƵůĂƌ�ďƵƐŝŶĞƐƐ͍�/Ĩ�ƐŽ͕�ĂŶ�
ĞŵƉůŽǇŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ�ŝƐ�ŵŽƌĞ�ůŝŬĞůǇ�ƚŽ�ĞǆŝƐƚ͘�

•� ĚŽ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�Ă�ǁƌŝƩĞŶ�ĐŽŶƚƌĂĐƚ�ďĞƚǁĞĞŶ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ĂŶĚ�ƚŚĞ�ǁŽƌŬĞƌ�ƐŚŽǁ�ƚŚĂƚ�
ƚŚĞ�ƉĂƌƟĞƐ�ŝŶƚĞŶĚĞĚ�ƚŽ�ĐƌĞĂƚĞ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ͍�dŚŝƐ�ĨĂĐƚŽƌ�
ŝƐ�ŶŽƌŵĂůůǇ�ƚŚĞ�ůĞĂƐƚ�ŝŵƉŽƌƚĂŶƚ͕�ďĞĐĂƵƐĞ�ĐŽƵƌƚƐ�ŵƵƐƚ�ĞǆĂŵŝŶĞ�ĮƌƐƚ�ĂŶĚ�ĨŽƌĞŵŽƐƚ�ƚŚĞ�
ƉĂƌƟĞƐ͛�ĂĐƚƵĂů�ƉƌĂĐƟĐĞ͘�

dŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ
EĞŝƚŚĞƌ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ƚĞƐƚ�ŶŽƌ�ŝƚƐ�/Z^�ǀĂƌŝĂŶƚ�ŐŽǀĞƌŶƐ�ǁŚĞƌĞ�ĨĞĚĞƌĂů�ǁĂŐĞͲĂŶĚͲŚŽƵƌ�
ůĂǁƐ� ĂƌĞ� ĐŽŶĐĞƌŶĞĚ͘� /Ŷ� ƚŚĞ� hŶŝƚĞĚ� ^ƚĂƚĞƐ͕� ĨĞĚĞƌĂů� ŵŝŶŝŵƵŵ� ǁĂŐĞ� ĂŶĚ� ŽǀĞƌƟŵĞ� ƉĂǇ� 
ƐƚĂŶĚĂƌĚƐ�ĂƌĞ�ĞƐƚĂďůŝƐŚĞĚ�ďǇ�ƚŚĞ�&Ăŝƌ�>ĂďŽƌ�^ƚĂŶĚĂƌĚƐ��Đƚ� ;͞&>^�͟Ϳ͘14�ZĞĐŽŐŶŝǌŝŶŐ� ƚŚĂƚ�
ƚŚĞ�&>^��ǁĂƐ�ĞŶĂĐƚĞĚ�ƚŽ�ƌĞŵĞĚǇ�ůŽǁ�ǁĂŐĞƐ�ĂŶĚ�ůŽŶŐ�ǁŽƌŬŝŶŐ�ŚŽƵƌƐ͕�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�
^ƵƉƌĞŵĞ��ŽƵƌƚ�ŚĂƐ�ůŽŶŐ�ŚĞůĚ�ƚŚĂƚ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ĚŝƐƟŶĐƟŽŶƐ�ďĞƚǁĞĞŶ�ĞŵƉůŽǇĞĞƐ�ĂŶĚ�
independent contractors do not apply when determining FLSA coverage.15 

/ŶƐƚĞĂĚ͕�ĐŽƵƌƚƐ�ŵƵƐƚ�ĚĞĐŝĚĞ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ŚĂƐ�ďĞĞŶ�ƉƌŽƉĞƌůǇ�ĐůĂƐƐŝĮĞĚ�ĂƐ�Ă�ŵĂƩĞƌ�
ŽĨ�͞ĞĐŽŶŽŵŝĐ�ƌĞĂůŝƚǇ͘͟ 16 dŚĞ�ŬĞǇ�ƋƵĞƐƟŽŶ�ƚŽ�ďĞ�ĂŶƐǁĞƌĞĚ�ƵŶĚĞƌ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�
dĞƐƚ�ŝƐ�ƚŚŝƐ͗�/Ɛ�ƚŚĞ�ǁŽƌŬĞƌ�ĞĐŽŶŽŵŝĐĂůůǇ�ĚĞƉĞŶĚĞŶƚ�ŽŶ�ƚŚĞ�ŚŝƌŝŶŐ�ƉĂƌƚǇ͕ �Žƌ�ŝƐ�ƚŚĞ�ǁŽƌŬĞƌ�
ƚƌƵůǇ�ŝŶ�ďƵƐŝŶĞƐƐ�ĨŽƌ�ŚŝŵͲ�Žƌ�ŚĞƌƐĞůĨ͍�/Ĩ�ĞĐŽŶŽŵŝĐ�ĚĞƉĞŶĚĞŶĐĞ�ŝƐ�ĨŽƵŶĚ͕�ƚŚĞ�ǁŽƌŬĞƌ�ǁŝůů�
ďĞ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ĂŶ�ĞŵƉůŽǇĞĞ͕�ĞǀĞŶ�ŝĨ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ĚŽĞƐ�ŶŽƚ�ĞǆĞƌĐŝƐĞ�ĨƵůů�ĐŽŶƚƌŽů�ŽĨ�ƚŚĞ�
ŵĞĂŶƐ�ĂŶĚ�ŵĂŶŶĞƌ�ŽĨ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ƉĞƌĨŽƌŵĂŶĐĞ͘�
 
ZĞƐŽůƵƟŽŶ�ŽĨ�ƚŚŝƐ�ƋƵĞƐƟŽŶ�ƌĞƋƵŝƌĞƐ�Ă�ďĂůĂŶĐŝŶŐ�ŽĨ�ƚŚĞ�ĨŽůůŽǁŝŶŐ�ĨĂĐƚŽƌƐ� ŝŶ� ůŝŐŚƚ�ŽĨ�ƚŚĞ�
totality of the circumstances: 

•� ƚŚĞ�ĚĞŐƌĞĞ�ŽĨ�ĐŽŶƚƌŽů�ƚŚĞ�ďƵƐŝŶĞƐƐ�ĞǆĞƌƚƐ�ŽǀĞƌ�ƚŚĞ�ǁŽƌŬĞƌ͖
•� ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ŽƉƉŽƌƚƵŶŝƚǇ�ĨŽƌ�ƉƌŽĮƚ�Žƌ�ůŽƐƐ͖
•� ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ŝŶǀĞƐƚŵĞŶƚ�ŝŶ�ƚŚĞ�ďƵƐŝŶĞƐƐ͖�
•� ƚŚĞ�ƉĞƌŵĂŶĞŶĐĞ�ŽĨ�ƚŚĞ�ǁŽƌŬŝŶŐ�ƌĞůĂƟŽŶƐŚŝƉ͖
•� ƚŚĞ�ĚĞŐƌĞĞ�ŽĨ�ƐŬŝůů�ƌĞƋƵŝƌĞĚ�ƚŽ�ƉĞƌĨŽƌŵ�ƚŚĞ�ǁŽƌŬ͖�ĂŶĚ�
• whether the services are an integral part of the company’s business.17

sĂƌŝŽƵƐ�ĂĚĚŝƟŽŶĂů�ĨĂĐƚŽƌƐ�ŵĂǇ�ĂůƐŽ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ĂƐ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ĞĐŽŶŽŵŝĐ�ƌĞĂůŝƟĞƐ�ƚĞƐƚ͕�
ƐƵĐŚ�ĂƐ�ǁŚĞƚŚĞƌ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ŚĂƐ�ƚŚĞ�ƉŽǁĞƌ�ƚŽ�ŚŝƌĞ�ĂŶĚ�ĮƌĞ�ĞŵƉůŽǇĞĞƐ͕�ƐƵƉĞƌǀŝƐĞƐ�ĂŶĚ�
ĐŽŶƚƌŽůƐ�ĞŵƉůŽǇĞĞ�ǁŽƌŬ�ƐĐŚĞĚƵůĞƐ�Žƌ�ĐŽŶĚŝƟŽŶƐ�ŽĨ�ĞŵƉůŽǇŵĞŶƚ͕�ĚĞƚĞƌŵŝŶĞƐ� ƚŚĞ� ƌĂƚĞ�
ĂŶĚ�ŵĞƚŚŽĚ�ŽĨ�ƉĂǇŵĞŶƚ͕�ĂŶĚ�ŵĂŝŶƚĂŝŶƐ�ĞŵƉůŽǇŵĞŶƚ�ƌĞĐŽƌĚƐ͘�EŽ�ŽŶĞ�ĨĂĐƚŽƌ�ŝƐ�ĚĞƚĞƌŵŝ-
ŶĂƟǀĞ͘18 �ůů�ŵƵƐƚ�ďĞ�ĐĂƌĞĨƵůůǇ�ǁĞŝŐŚĞĚ�ĂŶĚ�ƚĂŬĞ�ĂĐĐŽƵŶƚ�ŽĨ�ƚŚĞ�ĨĂĐƚƵĂů�ĐŝƌĐƵŵƐƚĂŶĐĞƐ�ŽĨ�
ĞĂĐŚ�ƉĂƌƟĐƵůĂƌ�ĐĂƐĞ͘
14�&Ăŝƌ�>ĂďŽƌ�^ƚĂŶĚĂƌĚƐ��Đƚ�ŽĨ�ϭϵϯϴ͕�ĂƐ�ĂŵĞŶĚĞĚ͕�Ϯϵ�hŶŝƚĞĚ�^ƚĂƚĞƐ��ŽĚĞ�ΑΑ�ϮϬϭ�Ğƚ�ƐĞƋ͘
15  ^ĞĞ�'ŽůĚďĞƌŐ�ǀ͘�tŚŝƚĂŬĞƌ�,ŽƵƐĞ��ŽŽƉ͕͘�ϯϲϲ�h͘^͘�Ϯϴ͕�ϯϯ�;ϭϵϲϭͿ͘�
16�dŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ�ŝƐ�ƵƐĞĚ�ŶŽƚ�ŽŶůǇ�ƚŽ�ƌĞƐŽůǀĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌͬĞŵƉůŽǇĞĞ�ŝƐƐƵĞƐ�ƵŶĚĞƌ�ƚŚĞ�

&>^��ďƵƚ�ĂůƐŽ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ǁŚĞƚŚĞƌ�Ă�ďƵƐŝŶĞƐƐ�ŵƵƐƚ�ŵĂŬĞ�ĞŵƉůŽǇĞƌ�ƚĂǆ�ĐŽŶƚƌŝďƵƟŽŶƐ�ŽŶ�ďĞŚĂůĨ�ŽĨ�ĂŶ�ŝŶĚŝǀŝ-
ĚƵĂů�ƚŽ�ƚŚĞ�h͘^͘�^ŽĐŝĂů�^ĞĐƵƌŝƚǇ�ƐǇƐƚĞŵ͕�ǁŚŝĐŚ�ƉƌŽǀŝĚĞƐ�ĐĞƌƚĂŝŶ�ƌĞƟƌĞŵĞŶƚ�ĂŶĚ�ĚŝƐĂďŝůŝƚǇ�ďĞŶĞĮƚƐ͕�^ĞĞ�hŶŝƚĞĚ�
^ƚĂƚĞƐ�ǀ͘ �^ŝůŬ͕�ϯϯϭ�h͘^͘�ϳϬϰ͕�ϳϭϯ�;ϭϵϰϳͿ͘

17 ^ĞĞ͕�Ğ͘Ő͕͘��ĂƌůŽǁ�ǀ͘��Z��ŶŐůĂŶĚ͕�/ŶĐ͕͘�ϳϬϯ�&͘ �ϯĚ�ϰϵϳ͕�ϱϬϲ�;ϭϬƚŚ��ŝƌ͘ �ϮϬϭϮͿ͖��ƌŽĐŬ�ǀ͘�Dƌ͘ �t�&ŝƌĞǁŽƌŬƐ͕�/ŶĐ͕͘�ϴϭϰ�
F.2d 1042 (5th Cir. 1987). 

18 ^ĞĞ�ZƵƚŚĞƌĨŽƌĚ�&ŽŽĚ��ŽƌƉ͘�ǀ͘�DĐ�Žŵď͕�ϯϯϭ�h͘^͘�ϳϮϮ͕�ϳϯϬ�;ϭϵϰϳͿ͘

�ÃÖ½Êù��Ý�òÝ�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Ͳ�çÄ®ã���Ýã�ã�Ý�Ê¥��Ã�Ù®��
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The ABC Tests
DĂŶǇ�h͘^͘�ƐƚĂƚĞƐ�ŚĂǀĞ�ǁĂŐĞͲĂŶĚͲŚŽƵƌ�ůĂǁƐ�ƚŚĂƚ�ƉƌŽǀŝĚĞ�ĂĚĚŝƟŽŶĂů�Žƌ�ŐƌĞĂƚĞƌ�ƉƌŽƚĞĐƟŽŶƐ�
ďĞǇŽŶĚ�ƚŚŽƐĞ�ƐĞƚ�ŽƵƚ�ŝŶ�ƚŚĞ�&>^�͘�dŚĞƐĞ�ƐƚĂƚĞƐ�ĞŵƉůŽǇ�ĂŶǇ�ŽŶĞ�ŽĨ�Ă�ŶƵŵďĞƌ�ŽĨ�ĚŝīĞƌĞŶƚ�
ƚĞƐƚƐ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ǁŚĞƚŚĞƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝƐƐƵĞƐ�ĞǆŝƐƚ͘�dŚĞ�͞����dĞƐƚ͟�ƌĞƉƌĞƐĞŶƚƐ�ŽŶĞ�
ŽĨ� ƚŚĞ�ŵŽƌĞ� ĐŽŵŵŽŶůǇ�ƵƐĞĚ�ĂůƚĞƌŶĂƟǀĞƐ�ŶŽƚ�ŽŶůǇ� ƚŽ�ĚĞƚĞƌŵŝŶĞ�ĞǆĞŵƉƚ� ƐƚĂƚƵƐ�ƵŶĚĞƌ�
ƐƚĂƚĞ�ǁĂŐĞͲĂŶĚͲŚŽƵƌ�ůĂǁƐ�ďƵƚ�ĂůƐŽ�ƚŽ�ĞǀĂůƵĂƚĞ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ƐŚŽƵůĚ�ďĞ�ĚĞĞŵĞĚ�ĂŶ�
employee for state unemployment tax purposes. 

�ůƚŚŽƵŐŚ�ĂƉƉůŝĐĂƟŽŶƐ�ŽĨ�ƚŚĞ�����dĞƐƚ�ĂƌĞ�ŶŽƚ�ƵŶŝĨŽƌŵ͕�ŝƚ�ŐĞŶĞƌĂůůǇ�ƉůĂĐĞƐ�ƚŚĞ�ďƵƌĚĞŶ�ŽĨ�
ĞƐƚĂďůŝƐŚŝŶŐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƐƚĂƚƵƐ�ƐƋƵĂƌĞůǇ�ŽŶ�ƚŚĞ�ŚŝƌŝŶŐ�ƉĂƌƚǇ͘�/Ŷ�ŝƚƐ�ďƌŽĂĚĞƐƚ�
ĨŽƌŵ͕�ƚŚĞ�����dĞƐƚ�ƉƌŽǀŝĚĞƐ�ƚŚĂƚ�Ă�ǁŽƌŬĞƌ�ƐŚŽƵůĚ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ĂŶ�ĞŵƉůŽǇĞĞ�ƵŶůĞƐƐ�ƚŚĞ�
business can establish that:

•� ƚŚĞ�ǁŽƌŬĞƌ�ŚĂƐ�ďĞĞŶ͕�ĂŶĚ�ǁŝůů�ĐŽŶƟŶƵĞ�ƚŽ�ďĞ͕�ĨƌĞĞ�ĨƌŽŵ�ĐŽŶƚƌŽů�Žƌ�ĚŝƌĞĐƟŽŶ�ŽǀĞƌ�ƚŚĞ�
ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�ƚŚĞ�ǁŽƌŬ�ƵŶĚĞƌ�ďŽƚŚ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�ƚŚĞ�ĐŽŶƚƌĂĐƚ�ĂŶĚ�ŝŶ�ĨĂĐƚ͖�

• the services are either provided outside the usual course of the business or 
ƉĞƌĨŽƌŵĞĚ�ŽƵƚƐŝĚĞ�ŽĨ�Ăůů�ƚŚĞ�ƉůĂĐĞƐ�ŽĨ�ďƵƐŝŶĞƐƐ�ŽĨ�ƚŚĞ�ĞŶƚĞƌƉƌŝƐĞ͖�ĂŶĚ

•� ƚŚĞ� ǁŽƌŬĞƌ� ŝƐ� ĐƵƐƚŽŵĂƌŝůǇ� ĞŶŐĂŐĞĚ� ŝŶ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚůǇ� ĞƐƚĂďůŝƐŚĞĚ� ƚƌĂĚĞ͕�
ŽĐĐƵƉĂƟŽŶ͕�ƉƌŽĨĞƐƐŝŽŶ͕�Žƌ�ďƵƐŝŶĞƐƐ͘

/Ŷ� ŵŽƐƚ͕� ďƵƚ� ŶŽƚ� Ăůů͕� ƐƚĂƚĞƐ͕� Ăůů� ƚŚƌĞĞ� ĐŽŶĚŝƟŽŶƐ� ŵƵƐƚ� ďĞ� ŵĞƚ͘� �Ɛ� Ă� ƌĞƐƵůƚ͕� ŵĞĞƟŶŐ� 
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĐĂŶ�ďĞ�ƉĂƌƟĐƵůĂƌůǇ�ŽŶĞƌŽƵƐ�ǁŚĞƌĞ�ƚŚĞ�����dĞƐƚ�
applies.

�Ɛ�ƚŚĞ�ĂďŽǀĞ�ƌĞŇĞĐƚƐ͕�ĐŽƵƌƚƐ�ĂŶĚ�ůĞŐŝƐůĂƚƵƌĞƐ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ŚĂǀĞ�ǁŽǀĞŶ�Ă�ĐŽŵ-
plex tapestry of legal standards for determining independent contractor status. Further  
ĐŽŵƉůŝĐĂƟŶŐ�ƚŚĞ�ĂŶĂůǇƐŝƐ͕�ĞŵƉůŽǇĞĞ�ƐƚĂƚƵƐ�ŵĂǇ�ĂůƐŽ�ŶĞĞĚ�ƚŽ�ďĞ�ĚĞƚĞƌŵŝŶĞĚ�ƵŶĚĞƌ�ůĂǁƐ�
ŐŽǀĞƌŶŝŶŐ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�ŝŶƐƵƌĂŶĐĞ�ĨŽƌ�ŝŶĚŝǀŝĚƵĂůƐ�ǁŚŽ�ƐƵīĞƌ�ǁŽƌŬͲƌĞůĂƚĞĚ� 
ŝŶũƵƌŝĞƐ�Žƌ�ŝůůŶĞƐƐ͖�ůĂǁƐ�ƉƌŽƚĞĐƟŶŐ�ǁŚŝƐƚůĞďůŽǁĞƌƐ�Žƌ�ƉƌŽŚŝďŝƟŶŐ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ�ŝŶ� 
ĞŵƉůŽǇŵĞŶƚ͖�ĂŶĚ�ǀĂƌŝŽƵƐ�ŽƚŚĞƌ�ĞŵƉůŽǇŵĞŶƚͲƌĞůĂƚĞĚ�ƐƚĂƚƵƚĞƐ͘��ĞƉĞŶĚŝŶŐ�ŽŶ�ƚŚĞ�ƐƚĂƚƵ-
ƚĞ͕�ƐƚĂƚĞ�ĂŐĞŶĐŝĞƐ�ĂŶĚ�ĐŽƵƌƚƐ�ŵĂǇ�ƵƐĞ�ǀĂƌŝĂŶƚƐ�ŽĨ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ͕�/Z^͕�ĞĐŽŶŽŵŝĐͲƌĞĂůŝ-
ƟĞƐ�ĂŶĚ�����ƚĞƐƚƐ�ĚŝƐĐƵƐƐĞĚ�ĂďŽǀĞ͘�

EŽƚ� ƐƵƌƉƌŝƐŝŶŐůǇ͕ � ĂƉƉůŝĐĂƟŽŶ� ŽĨ� ƚŚĞ�ŵĂŶǇ� ĚŝīĞƌĞŶƚ� ƚĞƐƚƐ� ĨŽƌ� ĚĞƚĞƌŵŝŶŝŶŐ� ĞŵƉůŽǇŵĞŶƚ�
ƐƚĂƚƵƐ�ĐĂŶ�ůĞĂĚ�ƚŽ�ĚŝǀĞƌŐŝŶŐ�ƌĞƐƵůƚƐ͘��Ŷ�ŝŶĚŝǀŝĚƵĂů�ŵĂǇ͕ �ĨŽƌ�ĞǆĂŵƉůĞ͕�ďĞ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ĂŶ�
ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ĨŽƌ� ƐƚĂƚĞ� Žƌ� ĨĞĚĞƌĂů� ŝŶĐŽŵĞ� ƚĂǆ� ƉƵƌƉŽƐĞƐ͕� ǇĞƚ� ŝƐ� ĚĞĞŵĞĚ� ĂŶ� 
ĞŵƉůŽǇĞĞ�ĨŽƌ�ƉƵƌƉŽƐĞƐ�ŽĨ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�ůĂǁ�ĂŶĚ�ďĞ�ƋƵĂůŝĮĞĚ�ĨŽƌ�ƐƵĐŚ�ďĞŶĞĮƚƐ͘�
�ƵƐŝŶĞƐƐĞƐ�ƐŚŽƵůĚ�ƌĞŵĂŝŶ�ŵŝŶĚĨƵů�ŽĨ�ƚŚĞ�ĨĂĐƚ�ƚŚĂƚ�ĞĂĐŚ�ƐŝƚƵĂƟŽŶ�ŵƵƐƚ�ďĞ�ĞǀĂůƵĂƚĞĚ�ŽŶ�
its own merits.

^ƵŵŵĂƌǇ�ŽĨ�dĞƐƚƐ�hƐĞĚ�hŶĚĞƌ�<ĞǇ�&ĞĚĞƌĂů�^ƚĂƚƵƚĞƐ
�ĞƌƚĂŝŶ�&ĞĚĞƌĂů�>ĂǁƐ�ĞǆƉůŝĐŝƚůǇ�ƌĞƋƵŝƌĞ�ƚŚĂƚ�Ă�ƉĂƌƟĐƵůĂƌ�ƚĞƐƚ�ďĞ�ƵƐĞĚ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ƚŚĞ�
ƐƚĂƚƵƐ�ŽĨ�Ă�ǁŽƌŬĞƌ�ĂƐ�ĂŶ�ĞŵƉůŽǇĞĞ�Žƌ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͘ ��ĞůŽǁ�ŝƐ�Ă�ůŝƐƚ�ŽĨ�ǁŚŝĐŚ�ƚĞƐƚ�
applies to which statute.

Common Law Test 

•� &ĞĚĞƌĂů�ŝŶĐŽŵĞ�ƚĂǆĞƐ͕�DĞĚŝĐĂƌĞ�ƚĂǆĞƐ͕�^ŽĐŝĂů�^ĞĐƵƌŝƚǇ�ƚĂǆĞƐ͕�&ĞĚĞƌĂů�ƵŶĞŵƉůŽǇŵĞŶƚ�
taxes 

•� EĂƟŽŶĂů�>ĂďŽƌ�ZĞůĂƟŽŶƐ��Đƚ�;E>Z�Ϳ�
•� �ŵƉůŽǇĞĞ�ZĞƟƌĞŵĞŶƚ�/ŶĐŽŵĞ�^ĞĐƵƌŝƚǇ��Đƚ�ŽĨ�ϭϵϳϰ�;�Z/^�Ϳ�
•� /ŵŵŝŐƌĂƟŽŶ�ZĞĨŽƌŵ�ĂŶĚ��ŽŶƚƌŽů��Đƚ�ŽĨ�ϭϵϴϲ�;/Z��Ϳ�
•� �ŵĞƌŝĐĂŶƐ�ǁŝƚŚ��ŝƐĂďŝůŝƟĞƐ��Đƚ�;���Ϳ�
• Copyright laws

L&E Global

�ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ�

• Fair Labor Standards Act of 1938 (FLSA) 
•� dŝƚůĞ�s//�ŽĨ�ƚŚĞ��ŝǀŝů�ZŝŐŚƚƐ��Đƚ�ŽĨ�ϭϵϲϰ�;dŝƚůĞ�s//Ϳ�
•� �ŐĞ��ŝƐĐƌŝŵŝŶĂƟŽŶ�ŝŶ��ŵƉůŽǇŵĞŶƚ��Đƚ�ŽĨ�ϭϵϲϳ�;����Ϳ�
• Family and Medical Leave Act (FMLA) 
•� DŝŐƌĂŶƚ�ĂŶĚ�^ĞĂƐŽŶĂů��ŐƌŝĐƵůƚƵƌĂů�tŽƌŬĞƌ�WƌŽƚĞĐƟŽŶ��Đƚ

ď͘�'ĞŶĞƌĂů��ŝīĞƌĞŶĐĞƐ�ŝŶ�dĂǆ�dƌĞĂƚŵĞŶƚ

dŚĞƌĞ� ĂƌĞ� ƐŝŐŶŝĮĐĂŶƚ� ƚĂǆ� ĂĚǀĂŶƚĂŐĞƐ� ĨŽƌ� ďƵƐŝŶĞƐƐĞƐ� ǁŚĞŶ� ǁŽƌŬĞƌƐ� ĂƌĞ� ĐůĂƐƐŝĮĞĚ� ĂƐ� 
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͘�h͘^͘�ĞŵƉůŽǇĞƌƐ�ŵƵƐƚ�ƉĂǇ�ŽŶĞͲŚĂůĨ�ŽĨ�ĂŶ�ĞŵƉůŽǇĞĞ Ɛ͛�ƌĞƋƵŝƌĞĚ�
ƐŽĐŝĂů� ǁĞůĨĂƌĞ� ƚĂǆĞƐ� ĨŽƌ� ŐŽǀĞƌŶŵĞŶƚͲƉƌŽǀŝĚĞĚ� ^ŽĐŝĂů� ^ĞĐƵƌŝƚǇ� ƌĞƟƌĞŵĞŶƚ� ĂŶĚ�ŵĞĚŝĐĂů�
ďĞŶĞĮƚƐ� ;ŬŶŽǁŶ�ĂƐ� ͞DĞĚŝĐĂƌĞ͟Ϳ͘� dǇƉŝĐĂůůǇ͕ � ƚŚĞƐĞ�ĞƋƵĂů� ĂƉƉƌŽǆŝŵĂƚĞůǇ�ϳ͘ϲϱ�ƉĞƌĐĞŶƚ�ŽĨ�
ĂŶ�ĞŵƉůŽǇĞĞ Ɛ͛�ǁĂŐĞƐ͘�/ŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�ďǇ�ĐŽŶƚƌĂƐƚ͕�ŵƵƐƚ�ƉĂǇ�ƚŚĞ�ĨƵůů�ĂŵŽƵŶƚ�
ǁŝƚŚŽƵƚ�ĂŶǇ�ĐŽŶƚƌŝďƵƟŽŶ�ĨƌŽŵ�ƚŚĞ�ŚŝƌŝŶŐ�ďƵƐŝŶĞƐƐ͘��ŵƉůŽǇĞƌƐ�ŵƵƐƚ�ĂůƐŽ�ǁŝƚŚŚŽůĚ�ƐƚĂƚĞ�
ĂŶĚ� ĨĞĚĞƌĂů� ĞŵƉůŽǇĞĞ� ŝŶĐŽŵĞ� ƚĂǆĞƐ� ĨƌŽŵ�ĂŶ�ĞŵƉůŽǇĞĞ Ɛ͛� ƉĂǇĐŚĞĐŬ͕�ǁŚĞƌĞĂƐ� ŝŶĚĞƉĞŶ-
dent contractors pay these taxes on their own in the form of a self-employment tax. 
&ŝŶĂůůǇ͕ �ƚŚĞ�ĂŵŽƵŶƚ�ŽĨ�ĂŶ�ĞŵƉůŽǇĞƌ Ɛ͛�ĐŽŶƚƌŝďƵƟŽŶƐ�ƚŽ�ĨĞĚĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ƵŶĞŵƉůŽǇŵĞŶƚ�
ŝŶƐƵƌĂŶĐĞ�ĨƵŶĚƐ�ĚĞƉĞŶĚƐ�ŽŶ�ƚŚĞ�ƐŝǌĞ�ŽĨ�ƚŚĞ�ĞŵƉůŽǇĞƌ Ɛ͛�ǁŽƌŬĨŽƌĐĞ͕�ďƵƚ�ĚŽĞƐ�ŶŽƚ�ƚĂŬĞ�ŝŶƚŽ�
account independent contractors.

&ƌŽŵ� ƚŚĞ� ƉĞƌƐƉĞĐƟǀĞ� ŽĨ� ƚŚĞ� ŝŶĚŝǀŝĚƵĂů� ĂƐ� ǁĞůů͕� ƐƵďƐƚĂŶƟĂů� ĮŶĂŶĐŝĂů� ďĞŶĞĮƚƐ� ĐĂŶ� ďĞ�
ƌĞĂƉĞĚ� ĨƌŽŵ� ŚŽůĚŝŶŐ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ƐƚĂƚƵƐ͘� /ŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ŶĞĞĚ�
ŽŶůǇ�ŵĂŬĞ� ƋƵĂƌƚĞƌůǇ� ƚĂǆ� ĐŽŶƚƌŝďƵƟŽŶƐ� ĂŶĚ� ĐĂŶ� ƚŚƵƐ� ƌĞĂůŝǌĞ� ďĞŶĞĮƚƐ� ĨƌŽŵ� ƚŚĞ� ŐƌĞĂƚĞƌ�
ĐŽŶƚƌŽů�ƚŚĞ�ĂďƐĞŶĐĞ�ŽĨ�ŵĂŶĚĂƚŽƌǇ�ǁŝƚŚŚŽůĚŝŶŐƐ�ĨƌŽŵ�ĞĂĐŚ�ƉĂǇĐŚĞĐŬ�ĐĂŶ�ĂīŽƌĚ͘�^ŽĐŝĂů� 
ǁĞůĨĂƌĞ�ďĞŶĞĮƚƐ͕�ŝŶ�ƚƵƌŶ͕�ŶĞĞĚ�ƚŽ�ďĞ�ƉĂŝĚ�ŽŶůǇ�ŽŶĐĞ�Ă�ǇĞĂƌ�ĂŶĚ�ŽŶĞͲŚĂůĨ�ŽĨ�ƚŚĞ�ĐŽŶƚƌŝďƵƟŽŶ� 
ĐĂŶ�ďĞ�ĚĞĚƵĐƚĞĚ�ĨƌŽŵ�ƚŚĞ�ŝŶĚŝǀŝĚƵĂů Ɛ͛�ŝŶĐŽŵĞ�ƚĂǆ͘�DŽƌĞŽǀĞƌ͕ �ƵŶůŝŬĞ�ĞŵƉůŽǇĞĞƐ͕�ŝŶĚĞƉĞŶ-
dent contractors are able to deduct a wide range of direct and indirect business-related 
ĞǆƉĞŶƐĞƐ�ĨƌŽŵ�ƚŚĞŝƌ�ƚĂǆĂďůĞ�ŝŶĐŽŵĞ͘�dŚĞ�ŝŶĐƌĞĂƐĞĚ�ŇĞǆŝďŝůŝƚǇ�ĂŶĚ�ƉŽƚĞŶƟĂů�ĨŽƌ�ŐƌĞĂƚĞƌ�
ĂĐƚƵĂů�ĞĂƌŶŝŶŐƐ�ƚŚĞƌĞĨŽƌĞ�ƌĞŶĚĞƌ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƐƚĂƚƵƐ�ĂŶ�ĂƩƌĂĐƟǀĞ�ŽƉƟŽŶ�ĨŽƌ�
ŵĂŶǇ�ǁŽƌŬĞƌƐ͘

dŚĂƚ�ƐĂŝĚ͕�ƚŚĞ�ĂĚǀĞƌƐĞ�ƚĂǆ�ĐŽŶƐĞƋƵĞŶĐĞƐ�ŇŽǁŝŶŐ�ĨƌŽŵ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ�ĞŵƉůŽǇĞĞƐ�ĂƐ�
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�ĐĂŶ�ďĞ�Ă�ŵĂƩĞƌ�ŽĨ�ƐŝŐŶŝĮĐĂŶƚ�ĐŽŶĐĞƌŶ͕�ƉĂƌƟĐƵůĂƌůǇ�ǁŚĞŶ�ůĂƌŐĞ�
ŐƌŽƵƉƐ�ŽĨ�ƐŝŵŝůĂƌůǇͲƐŝƚƵĂƚĞĚ�ǁŽƌŬĞƌƐ�ĂƌĞ�ĨŽƵŶĚ�ƚŽ�ďĞ�ƐŝŵŝůĂƌůǇ�ŵŝƐĐůĂƐƐŝĮĞĚ͘�ZĞĐĞŶƚ�ǇĞĂƌƐ�
ŚĂǀĞ�ƐĞĞŶ�ĂŶ�ŝŶĐƌĞĂƐŝŶŐ�ĨŽĐƵƐ�ŽŶ�ĂŐŐƌĞƐƐŝǀĞ�ĞŶĨŽƌĐĞŵĞŶƚ�ĂĐƟŽŶƐ�ŽŶ�ƚŚĞ�ƉĂƌƚ�ŽĨ�ŶŽƚ�ŽŶůǇ�
ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ŽĨ�ƚŚĞ�dƌĞĂƐƵƌǇ͕ �ďƵƚ�ĂůƐŽ�ŽƚŚĞƌ�ĨĞĚĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ĂŐĞŶĐŝĞƐ͘��Ɛ�Ă�ƌĞƐƵůƚ�
ŽĨ�ŶĞǁ�ŝŶĨŽƌŵĂƟŽŶͲƐŚĂƌŝŶŐ�ĂŐƌĞĞŵĞŶƚƐ�ďĞƚǁĞĞŶ�ĂŐĞŶĐŝĞƐ͕�Ă�ĮŶĚŝŶŐ�ďǇ�ƚŚĞ� /Z^�ƚŚĂƚ�Ă�
ďƵƐŝŶĞƐƐ�ŚĂƐ�ŵŝƐĐůĂƐƐŝĮĞĚ�ĞŵƉůŽǇĞĞƐ�ŵĂǇ�ŶŽǁ�ůĞĂĚ�ƚŽ�ĂƵĚŝƚƐ�ĂŶĚ�ĨƵƌƚŚĞƌ�ĞŶĨŽƌĐĞŵĞŶƚ�
ƉƌŽĐĞĞĚŝŶŐƐ�ďǇ�ƚŚĞ��ĞƉĂƌƚŵĞŶƚ�ŽĨ�>ĂďŽƌ�;ǁŚŝĐŚ�ĞŶĨŽƌĐĞƐ�ƚŚĞ�&>^�Ϳ͕�ĂƐ�ǁĞůů�ĂƐ�ƉŽƚĞŶƟĂů�
ŝŶǀĞƐƟŐĂƟŽŶƐ�ďǇ�ƐƚĂƚĞ�ƚĂǆ�ĂŶĚ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�ĂŐĞŶĐŝĞƐ͘��ŶĚ�ĂƐ�ĨƵƌƚŚĞƌ�ĚŝƐĐƵƐƐĞĚ�
ďĞůŽǁ͕�ǁŽƌŬĞƌƐ� ĐůĂŝŵŝŶŐ� ƚŽ�ďĞ�ŵŝƐĐůĂƐƐŝĮĞĚ�ŵĂǇ�ĂůƐŽ�ƉƵƌƐƵĞ� ĐŽƐƚůǇ� ĐůĂƐƐ� ĂĐƟŽŶ� ůŝƟŐĂ-
ƟŽŶ͕�ǁŝƚŚ�ƚŚĞ�ĂƩĞŶĚĂŶƚ�ƌŝƐŬ�ŽĨ�ƉŽƚĞŶƟĂůůǇ�ǀĞƌǇ�ůĂƌŐĞ�ůŝĂďŝůŝƚǇ�ǀĞƌĚŝĐƚƐ͘���ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� 
ĮŶĚŝŶŐ� ƚŚĞƌĞĨŽƌĞ� ĐĂŶ� ƉůĂĐĞ� ƚŚĞ� ǀĞƌǇ� ƐƵƌǀŝǀĂů� ŽĨ� Ă� ďƵƐŝŶĞƐƐ� Ăƚ� ƌŝƐŬ͘� dŚŝƐ� ƵŶĚĞƌƐĐŽƌĞƐ� 
the need for careful assessment before entering into any independent contractor  
arrangement.

Đ͘��ŝīĞƌĞŶĐĞƐ�ŝŶ��ĞŶĞĮƚ��ŶƟƚůĞŵĞŶƚ

tŽƌŬĞƌƐ͛��ŽŵƉĞŶƐĂƟŽŶ
DŽƐƚ� ƐƚĂƚĞ� ůĂǁƐ� ƌĞƋƵŝƌĞ� h͘^͘� ĞŵƉůŽǇĞƌƐ� ƚŽ� ƉƌŽǀŝĚĞ� ƚŚĞŝƌ� ĞŵƉůŽǇĞĞƐ� ǁŝƚŚ� ǁŽƌŬĞƌƐ͛� 
ĐŽŵƉĞŶƐĂƟŽŶ� ŝŶƐƵƌĂŶĐĞ͕� ǁŚŝĐŚ� ƉƌŽǀŝĚĞƐ� ĐŽŵƉĞŶƐĂƟŽŶ� ĨŽƌ� ǁĂŐĞ� ůŽƐƐ͕� ŵĞĚŝĐĂů� 
ƚƌĞĂƚŵĞŶƚ�ĂŶĚ�ĚĞĂƚŚ�ďĞŶĞĮƚƐ�ŝŶ�ƚŚĞ�ĞǀĞŶƚ�ŽĨ�Ă�ǁŽƌŬͲƌĞůĂƚĞĚ�ŝŶũƵƌǇ�Žƌ�ŝůůŶĞƐƐ͘�EŽ�ƌĞƋƵŝƌĞ-
ŵĞŶƚ� ĞǆŝƐƚƐ� ƚŽ� ƉƌŽǀŝĚĞ�ǁŽƌŬĞƌƐ͛� ĐŽŵƉĞŶƐĂƟŽŶ� ĐŽǀĞƌĂŐĞ� ĨŽƌ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ�
ŚŝƌĞĚ�ƚŽ�ƉĞƌĨŽƌŵ�ƐĞƌǀŝĐĞƐ�ĨŽƌ�ƚŚĞ�ďƵƐŝŶĞƐƐ͘�^ŝŶĐĞ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�ĐŽǀĞƌĂŐĞ�ĐĂŶ�ďĞ�
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ĐŽƐƚůǇ͕ �ŵĂŶǇ�ďƵƐŝŶĞƐƐĞƐ�ĮŶĚ�ŝƚ�ĮŶĂŶĐŝĂůůǇ�ĂĚǀĂŶƚĂŐĞŽƵƐ�ƚŽ�ŚŝƌĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�
ǁŚĞƌĞ�ĂƉƉƌŽƉƌŝĂƚĞ͕�ŝŶ�ŽƌĚĞƌ�ƚŽ�ůŽǁĞƌ�ƉƌĞŵŝƵŵƐ͘�
 
Health Insurance
/Ŷ�ϮϬϭϬ͕�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ��ŽŶŐƌĞƐƐ�ƉĂƐƐĞĚ�ƚŚĞ��īŽƌĚĂďůĞ��ĂƌĞ��Đƚ�;͞���͟Ϳ͕19 colloquially 
ŬŶŽǁŶ�ĂƐ�͞KďĂŵĂĐĂƌĞ͕͟ �ǁŚŝĐŚ�ĨŽƌ�ƚŚĞ�ĮƌƐƚ�ƟŵĞ�ŝŶ�ƚŚĞ�ĐŽƵŶƚƌǇ Ɛ͛�ŚŝƐƚŽƌǇ�ŵĂŬĞƐ�ŚĞĂůƚŚ�
ŝŶƐƵƌĂŶĐĞ� ƉƌŽƚĞĐƟŽŶ� ŵĂŶĚĂƚŽƌǇ� ĨŽƌ� ŵŽƐƚ� �ŵĞƌŝĐĂŶƐ͘� �ĞŐŝŶŶŝŶŐ� ŽŶ� :ĂŶƵĂƌǇ� ϭ͕� ϮϬϭϱ͕� 
ĞŵƉůŽǇĞƌƐ�ǁŝƚŚ�ϱϬ�Žƌ�ŵŽƌĞ�ĨƵůůͲƟŵĞ�ĞŵƉůŽǇĞĞƐ�ŵƵƐƚ�ŽīĞƌ�ŚĞĂůƚŚ� ŝŶƐƵƌĂŶĐĞ�ĐŽǀĞƌĂŐĞ�
ƚŽ�ƚŚĞŝƌ�ĨƵůůͲƟŵĞ�ĞŵƉůŽǇĞĞƐ͘20�hŶĚĞƌ�ƚŚĞ����͕�Ă�͞ĨƵůůͲƟŵĞ͟�ĞŵƉůŽǇĞĞ�ŝƐ�ŽŶĞ�ǁŚŽ�ǁŽƌŬƐ�
ϯϬ�ŚŽƵƌƐ�Žƌ�ŵŽƌĞ�ƉĞƌ�ǁĞĞŬ�Žƌ�ϭϯϬ�ŚŽƵƌƐ�Žƌ�ŵŽƌĞ�ƉĞƌ�ŵŽŶƚŚ͘�EŽ�ŵĂŶĚĂƚĞ�ĞǆŝƐƚƐ� ĨŽƌ� 
ďƵƐŝŶĞƐƐĞƐ� ƚŽ� ƉƌŽǀŝĚĞ� ƐŝŵŝůĂƌ� ĐŽǀĞƌĂŐĞ� ƚŽ� ƉĂƌƚͲƟŵĞ� ĞŵƉůŽǇĞĞƐ� Žƌ� ŝŶĚĞƉĞŶĚĞŶƚ� 
contractors. Persons falling into these categories will instead be required to obtain  
ŝŶĚŝǀŝĚƵĂů�ĐŽǀĞƌĂŐĞ�ŝŶ�ƚŚĞ�ŵĂƌŬĞƚƉůĂĐĞ�Žƌ�ŝŶĐƵƌ�Ă�ƚĂǆ�ƉĞŶĂůƚǇ͘�
 
>ĞĂǀĞ��ĞŶĞĮƚƐ
The ĨĞĚĞƌĂů�&ĂŵŝůǇ�ĂŶĚ�DĞĚŝĐĂů�>ĞĂǀĞ��Đƚ�ŽĨ�ϭϵϵϯ�;͞&D>�͟Ϳ͕21 which covers companies 
ǁŝƚŚ�Ăƚ�ůĞĂƐƚ�ϱϬ�ĞŵƉůŽǇĞĞƐ͕�ĂůůŽǁƐ�ĞůŝŐŝďůĞ�ĞŵƉůŽǇĞĞƐ�ƚŽ�ƚĂŬĞ�ƵƉ�ƚŽ�ϭϮ�ǁĞĞŬƐ�ŽĨ�ƵŶƉĂŝĚ�
leave in a 12-month period for certain family and medical reasons.22 These include the 
ďŝƌƚŚ͕�ĂĚŽƉƟŽŶ�Žƌ�ƉůĂĐĞŵĞŶƚ�ĨŽƌ�ĨŽƐƚĞƌ�ĐĂƌĞ�ŽĨ�Ă�ĐŚŝůĚ�ĂŶĚ�ŝŶĐĂƉĂĐŝƚǇ�ĚƵĞ�ƚŽ�ĂŶ�ĞŵƉůŽǇ-
ĞĞ Ɛ͛�Žƌ�ĨĂŵŝůǇ�ŵĞŵďĞƌ Ɛ͛�ƐĞƌŝŽƵƐ�ŚĞĂůƚŚ�ĐŽŶĚŝƟŽŶ͘�/Ŷ�ĂĚĚŝƟŽŶ͕�ĞŵƉůŽǇĞĞƐ�ŵĂǇ�ƚĂŬĞ�ůĞĂǀĞ�
ĨŽƌ�ĐĞƌƚĂŝŶ�ƉƵƌƉŽƐĞƐ� ŝŶ� ƚŚĞ�ĞǀĞŶƚ�Ă� ĨĂŵŝůǇ�ŵĞŵďĞƌ� ŝƐ�ĐĂůůĞĚ�ƚŽ�ĂĐƟǀĞ�ĚƵƚǇ�Žƌ�ƐƵƐƚĂŝŶƐ�
injury or illness as a result of military service. The FMLA applies only to employees and 
ĂīŽƌĚƐ�ŶŽ�ďĞŶĞĮƚƐ�ƚŽ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͘

sĂƌŝŽƵƐ�ƐƚĂƚĞƐ�ŚĂǀĞ�ƐƚĂƚƵƚĞƐ�ƚŚĂƚ�ƉƌŽǀŝĚĞ�ůĞĂǀĞ�ďĞŶĞĮƚƐ�ŐƌĞĂƚĞƌ�ƚŚĂŶ͕�Žƌ�ŝŶ�ĂĚĚŝƟŽŶ�ƚŽ͕�
ƚŚĞ�&D>�͘��Ɛ�ǁŝƚŚ�ƚŚĞ�&D>�͕�ŵŽƐƚ�ŽĨ�ƚŚĞƐĞ�ƐƚĂƚĞͲůĞǀĞů�ƐƚĂƚƵƚŽƌǇ�ďĞŶĞĮƚƐ�ĂƌĞ�ƌĞƐƚƌŝĐƚĞĚ�
ƚŽ�ŝŶĚŝǀŝĚƵĂůƐ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ĞŵƉůŽǇĞĞƐ͘

KƚŚĞƌ��ŵƉůŽǇĞĞ��ĞŶĞĮƚƐ
'ĞŶĞƌĂůůǇ͕ �h͘^͘�ĞŵƉůŽǇĞƌƐ�ĂƌĞ�ŶŽƚ�ůĞŐĂůůǇ�ŵĂŶĚĂƚĞĚ�ƚŽ�ƉƌŽǀŝĚĞ�ŽƚŚĞƌ�ƚǇƉĞƐ�ŽĨ�ďĞŶĞĮƚƐ�ƚŽ�
ĞŵƉůŽǇĞĞƐ͘�dŚƵƐ͕�ĞǆĐĞƉƚ�ǁŚĞƌĞ�ƐƚĂƚĞ�ůĂǁ�ƉƌŽǀŝĚĞƐ�ŽƚŚĞƌǁŝƐĞ͕�ďƵƐŝŶĞƐƐĞƐ�ŶĞĞĚ�ŶŽƚ�ŽīĞƌ�
ǀĂĐĂƟŽŶ͕�ƐŝĐŬ�ůĞĂǀĞ͕�ĚŝƐĂďŝůŝƚǇ�Žƌ�ƌĞƟƌĞŵĞŶƚ�ďĞŶĞĮƚƐ�ƚŽ�ƚŚĞŝƌ�ĞŵƉůŽǇĞĞƐ͕�ĂŶĚ�ǁŚĞŶ�Ğŵ-
ƉůŽǇĞƌƐ�ĚŽ�ƉƌŽǀŝĚĞ�ƐƵĐŚ�ďĞŶĞĮƚƐ͕�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ĂƌĞ�ƚǇƉŝĐĂůůǇ�ĞǆĐůƵĚĞĚ͘�^ŽŵĞ�
ƐƚĂƚĞƐ�ŽīĞƌ�ƐƚĂƚĞͲĨƵŶĚĞĚ�ďĞŶĞĮƚƐ͕�ƐƵĐŚ�ĂƐ�ĚŝƐĂďŝůŝƚǇ�ƉĂǇŵĞŶƚƐ͕�ƚŽ�ĞŵƉůŽǇĞĞƐ͘�/ŶĚĞƉĞŶ-
ĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͛�ĞůŝŐŝďŝůŝƚǇ�ĨŽƌ�ƐƵĐŚ�ďĞŶĞĮƚƐ�ǁŽƵůĚ�ĚĞƉĞŶĚ�ŽŶ�ƚŚĞ�ƉĂƌƟĐƵůĂƌ�ƐƚĂƚĞ�ůĂǁ�
at issue. 

dŚĞ�ĐŽŶƚƌĂĐƚŽƌͬĞŵƉůŽǇĞĞ�ĚŝƐƟŶĐƟŽŶ�ŝƐ�ƉĂƌƟĐƵůĂƌůǇ�ŝŵƉŽƌƚĂŶƚ�ĨŽƌ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚ�ƉůĂŶƐ�
ĐŽǀĞƌĞĚ� ďǇ� �Z/^�͕� ǁŚŝĐŚ� ĐĂŶ� ůŽƐĞ� ƚŚĞŝƌ� ƚĂǆͲĨĂǀŽƌĞĚ� ƐƚĂƚƵƐ� ŝĨ� ƚŚĞǇ� ĐŽǀĞƌ� ŝŶĚĞƉĞŶĚĞŶƚ� 
ĐŽŶƚƌĂĐƚŽƌƐ͘� /ŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ŐĞŶĞƌĂůůǇ� ĂƌĞ� ƉƌĞĐůƵĚĞĚ� ĨƌŽŵ� ƉĂƌƟĐŝƉĂƟŶŐ� ŝŶ� Ă�
ĐŽŵƉĂŶǇ Ɛ͛� ƚĂǆͲƋƵĂůŝĮĞĚ� ƌĞƟƌĞŵĞŶƚ�ƉůĂŶƐ͕�ďĞĐĂƵƐĞ� ƐƵĐŚ�ƉůĂŶƐ� ĐĂŶ�ŽŶůǇ� ĐŽǀĞƌ�ĞŵƉůŽǇ-
ĞĞƐ͘�/ƚ�ǁŽƵůĚ�ďĞ�ƉĞƌŵŝƐƐŝďůĞ�ĨŽƌ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƚŽ�ƉĂƌƟĐŝƉĂƚĞ�ŝŶ�Ă�ĐŽŵƉĂŶǇ Ɛ͛�
ŚĞĂůƚŚ�ƉůĂŶƐ͕�ĂƐƐƵŵŝŶŐ�ƚŚĞ�ŝŶƐƵƌĂŶĐĞ�ƉŽůŝĐǇ�ĂůůŽǁƐ�ŝƚ͕�ďƵƚ�ŝĨ�ƚŚĞ�ĐŽŵƉĂŶǇ�ǁĞƌĞ�ƚŽ�ŵĂŬĞ�
ƉƌĞŵŝƵŵ�ƉĂǇŵĞŶƚƐ�ŽŶ�ďĞŚĂůĨ�ŽĨ� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͕ � ƚŚĞ�ƉĂǇŵĞŶƚƐ�ǁŽƵůĚ�ďĞ�
ŝŶĐůƵĚĂďůĞ�ŝŶ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ŐƌŽƐƐ�ŝŶĐŽŵĞ͘��ŵƉůŽǇĞĞƐ͕�ďǇ�ĐŽŶƚƌĂƐƚ͕�ŵĂǇ�ĞǆĐůƵĚĞ�ƐƵĐŚ�
payments from gross income.23

hŶĞŵƉůŽǇŵĞŶƚ��ŽŵƉĞŶƐĂƟŽŶ
'ĞŶĞƌĂůůǇ͕ � Ă� ĐŽŵƉĂŶǇ� ŝƐ� ůŝĂďůĞ� ĨŽƌ� ŵĂŬŝŶŐ� ƵŶĞŵƉůŽǇŵĞŶƚ� ŝŶƐƵƌĂŶĐĞ� ǁŝƚŚŚŽůĚŝŶŐƐ� 
ĨƌŽŵ� ƚŚĞ� ĐŽŵƉĞŶƐĂƟŽŶ� ƉĂŝĚ� ƚŽ� ĞŵƉůŽǇĞĞƐ� ;ŝŶĐůƵĚŝŶŐ� ƚĞŵƉŽƌĂƌǇ� ĞŵƉůŽǇĞĞƐͿ͕� ďƵƚ� 
ŶŽƚ� ĨƌŽŵ� ĐŽŵƉĞŶƐĂƟŽŶ� ƉĂŝĚ� ƚŽ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ͘� /Ĩ� Ă�ǁŽƌŬĞƌ� ĐůĂƐƐŝĮĞĚ� ĂƐ� ĂŶ 

ϭϵ�WĂƟĞŶƚ�WƌŽƚĞĐƟŽŶ�ĂŶĚ��īŽƌĚĂďůĞ��ĂƌĞ��Đƚ�ŽĨ�ϮϬϭϬ͕�WƵďůŝĐ�>Ăǁ�ϭϭϭʹϭϰϴ͕�ϭϮϰ�^ƚĂƚ͘�ϭϭϵ͕�ĐŽĚŝĮĞĚ�ĂƐ�ĂŵĞŶĚĞĚ�
Ăƚ�ƐĐĂƩĞƌĞĚ�ƐĞĐƟŽŶƐ�ŽĨ�ƚŚĞ�/ŶƚĞƌŶĂů�ZĞǀĞŶƵĞ��ŽĚĞ�ĂŶĚ�ŝŶ�ƟƚůĞ�ϰϮ�ŽĨ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ��ŽĚĞ͘

ϮϬ�����Α�ϲϬϱϱ͕�ϲϬϱϲ͘�/Ŷ�:ƵůǇ�ϮϬϭϯ͕�ƚŚĞ�ĚĞĂĚůŝŶĞ�ǁĂƐ�ĞǆƚĞŶĚĞĚ�ďǇ�ŽŶĞ�ǇĞĂƌ�ĨƌŽŵ�:ĂŶƵĂƌǇ�ϮϬϭϰ�ƚŽ�:ĂŶƵĂƌǇ�ϮϬϭϱ͘
21�Ϯϵ�h͘^͘�͘�ΑΑ�ϮϲϬϭ�Ğƚ�ƐĞƋ͘
22�Ϯϵ�h͘^͘�͘�ΑΑ�ϮϲϬϭ�Ğƚ�ƐĞƋ.
23�Ϯϲ�h͘^͘�͘�Α�ϭϬϲ͘

L&E Global

ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƐƵďƐĞƋƵĞŶƚůǇ�ŵĂŬĞƐ�Ă�ĐůĂŝŵ�ĨŽƌ�ƵŶĞŵƉůŽǇŵĞŶƚ�ĐŽŵƉĞŶƐĂƟŽŶ�
ďĞŶĞĮƚƐ͕�ƚŚĞ�ƌĞůĞǀĂŶƚ�ƐƚĂƚĞ�ĂŐĞŶĐǇ�ǁŝůů�ůŝŬĞůǇ�ƌĞͲĞǆĂŵŝŶĞ�ƚŚŝƐ�ĐůĂƐƐŝĮĐĂƟŽŶ͕�ĂŶĚ�ƚŚĞ�Ğŵ-
ƉůŽǇĞƌ�ŵĂǇ�ďĞ�ŚĞůĚ�ůŝĂďůĞ�ŝĨ�ƚŚĞ�ĂŐĞŶĐǇ�ĚĞƚĞƌŵŝŶĞƐ�ƚŚĂƚ�ƚŚĞ�ŝŶĚŝǀŝĚƵĂů�ǁĂƐ�ŵŝƐĐůĂƐƐŝĮĞĚ�ĂŶĚ� 
ĐŽŶƚƌŝďƵƟŽŶƐ�ƐŚŽƵůĚ�ŚĂǀĞ�ďĞĞŶ�ƉĂŝĚ͘

Ě͘��ŝīĞƌĞŶĐĞƐ�ŝŶ�WƌŽƚĞĐƟŽŶ�ĨƌŽŵ�dĞƌŵŝŶĂƟŽŶ

tŝƚŚ�ƚŚĞ�ĞǆĐĞƉƟŽŶ�ŽĨ�ƚŚĞ�^ƚĂƚĞ�ŽĨ�DŽŶƚĂŶĂ͕�ĞŵƉůŽǇŵĞŶƚ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ŝƐ�ĚĞĞŵĞĚ�
ƚŽ�ďĞ�͞Ăƚ�ǁŝůů͟�ĂďƐĞŶƚ�Ă�ǁƌŝƩĞŶ�ĐŽŶƚƌĂĐƚ�ƚŽ�ƚŚĞ�ĐŽŶƚƌĂƌǇ͘�dŚŝƐ�ŵĞĂŶƐ�ďŽƚŚ�ĞŵƉůŽǇĞƌ�ĂŶĚ�
ĞŵƉůŽǇĞĞ�ĂƌĞ�ĨƌĞĞ�ƚŽ�ƚĞƌŵŝŶĂƚĞ�ƚŚĞ�ĞŵƉůŽǇŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ�Ăƚ�ĂŶǇ�ƟŵĞ͕�ǁŝƚŚ�Žƌ�ǁŝƚŚ-
ŽƵƚ�ŶŽƟĐĞ͕�ĂŶĚ�ĨŽƌ�ĂŶǇ�Žƌ�ŶŽ�ƌĞĂƐŽŶ͘�dŚŝƐ�ďĂƐŝĐ�ĐŽŵŵŽŶͲůĂǁ�ƉƌŝŶĐŝƉůĞ͕�ŚŽǁĞǀĞƌ͕ �ŝƐ�ůŝŵŝƚĞĚ�
ďǇ�ĂŶ�ŝŶƚƌŝĐĂƚĞ�ĨƌĂŵĞǁŽƌŬ�ŽĨ�ƐƚĂƚĞ�ĂŶĚ�ĨĞĚĞƌĂů�ƐƚĂƚƵƚŽƌǇ�ĂŶĚ�ĐŽŵŵŽŶͲůĂǁ�ƌŝŐŚƚƐ�ƉƌŽǀŝĚ-
ŝŶŐ�ĞŵƉůŽǇĞĞƐ�ʹ�ďƵƚ�ŶŽƚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ʹ�ǁŝƚŚ�ƉƌŽƚĞĐƟŽŶ�ĂŐĂŝŶƐƚ�ƚĞƌŵŝŶĂƟŽŶ�
ĚĞĐŝƐŝŽŶƐ�ƚŚĂƚ�ĂƌŝƐĞ�ĨƌŽŵ�ĂŶ�ƵŶůĂǁĨƵů�ŵŽƟǀĞ͘�hŶůĂǁĨƵů�ŵŽƟǀĞƐ�ŝŶĐůƵĚĞ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ�
ďĂƐĞĚ�ŽŶ�ĂŶ�ĞŵƉůŽǇĞĞ Ɛ͛�ƌĂĐĞ͕�ĐŽůŽƌ͕ �ŶĂƟŽŶĂů�ŽƌŝŐŝŶ͕�ƌĞůŝŐŝŽŶ͕�ĂŐĞ͕�ŐĞŶĚĞƌ͕ �ĚŝƐĂďŝůŝƚǇ�ĂŶĚ�
ŽƚŚĞƌ�ůĞŐĂůůǇ�ƉƌŽƚĞĐƚĞĚ�ƐƚĂƚƵƐĞƐ͕�ĂƐ�ǁĞůů�ĂƐ�ƌĞƚĂůŝĂƟŽŶ�ĂŐĂŝŶƐƚ�Ă�ǁŽƌŬĞƌ�ĨŽƌ�ĐŽŵƉůĂŝŶŝŶŐ�
ŽĨ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ͕�ĨŽƌ�ďůŽǁŝŶŐ�ƚŚĞ�ǁŚŝƐƚůĞ�ŽŶ�ĂůůĞŐĞĚ�ŝůůĞŐĂů�ĂĐƟǀŝƚǇ͕ �ĨŽƌ�ĞǆĞƌĐŝƐŝŶŐ�ůĞŐĂů�
ƌŝŐŚƚƐ�ƚŽ�ĐĞƌƚĂŝŶ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ͕�ĂŶĚ�ĨŽƌ�Ă�ŵǇƌŝĂĚ�ŽĨ�ŽƚŚĞƌ�ůĞŐĂůůǇ�ƉƌŽƚĞĐƚĞĚ�ĂĐƟǀŝƟĞƐ͘

�Ǉ�ĐŽŶƚƌĂƐƚ͕�ƚŚĞ�ĚƵƌĂƟŽŶ�ĂŶĚ�ƚĞƌŵŝŶĂƟŽŶ�ŽĨ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĂƌƌĂŶŐĞŵĞŶƚ�ŝƐ�
ŐĞŶĞƌĂůůǇ�ƌĞŐƵůĂƚĞĚ�ďǇ�ĐŽŶƚƌĂĐƚ͘��Ŷ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ� ŝƐ͕�ďǇ� ŝƚƐ�ǀĞƌǇ�
ĚĞĮŶŝƟŽŶ͕�ŽŶĞ�ƚŚĂƚ�ŝƐ�ůŝŵŝƚĞĚ�ŝŶ�ĚƵƌĂƟŽŶ�ĂŶĚ�ƚŚĂƚ�ĞŶĚƐ�ƵƉŽŶ�ĐŽŵƉůĞƟŽŶ�ŽĨ�ƚŚĞ�ƉƌŽũĞĐƚ�
ĨŽƌ�ǁŚŝĐŚ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ�ǁĂƐ�ŚŝƌĞĚ͘�dŚĞ�ƉĂƌƟĞƐ�ŵĂǇ�ďǇ�ĂŐƌĞĞŵĞŶƚ�ƐƉĞĐŝĨǇ�ĐŽŶĚŝƟŽŶƐ�ŽŶ�
ǁŚŝĐŚ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚ�ŵĂǇ�ďĞ�ƚĞƌŵŝŶĂƚĞĚ�Ăƚ�ĂŶ�ĞĂƌůŝĞƌ�ƟŵĞ͘

Ğ͘�>ŽĐĂů�>ŝŵŝƚĂƟŽŶƐ�ŽŶ�hƐĞ�ŽĨ�/ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌƐ

dŚĞƌĞ�ĂƌĞ�ŶŽ�ůĂǁƐ�ƚŚĂƚ�ůŝŵŝƚ�ƚŚĞ�ƵƐĞ�ŽĨ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ƚŽ�ƐƉĞĐŝĮĐ�ƉƵƌƉŽƐĞƐ�Žƌ�
ĐŝƌĐƵŵƐƚĂŶĐĞƐ͘�ZĂƚŚĞƌ͕ �ƚŚĞ�ƉƌŝŵĂƌǇ�ůŝŵŝƚĂƟŽŶ�ŝƐ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘�/ŶĐƌĞĂƐŝŶŐ-
ůǇ͕ �ƐƚĂƚĞƐ�ĂƌĞ�ƉĂƐƐŝŶŐ�ůĂǁƐ�ƚŚĂƚ�ĐƌĞĂƚĞ�Ă�ƉƌĞƐƵŵƉƟŽŶ�ŽĨ�ĞŵƉůŽǇĞĞ�ƐƚĂƚƵƐ�ĨŽƌ�ŝŶĚŝǀŝĚƵĂůƐ�
ƉĞƌĨŽƌŵŝŶŐ�ƐĞƌǀŝĐĞƐ�ŝŶ�ĐĞƌƚĂŝŶ�ŝŶĚƵƐƚƌŝĞƐ͕�ƐƵĐŚ�ĂƐ�ĐŽŶƐƚƌƵĐƟŽŶ͕�ǁŚĞƌĞ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�
has historically been the most prevalent. These statutes squarely place the burden on 
ƚŚĞ�ĞŵƉůŽǇĞƌ�ƚŽ�ƉƌŽǀŝĚĞ�ĞǀŝĚĞŶĐĞ�ƚŚĂƚ�Ă�ǁŽƌŬĞƌ�ŝƐ�ƐƵĸĐŝĞŶƚůǇ�ŝŶĚĞƉĞŶĚĞŶƚ�ƚŽ�ƋƵĂůŝĨǇ�ĂƐ�
ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͘ �dŚĞ�ƐƚĂƚƵƚĞƐ�ŐĞŶĞƌĂůůǇ�ŝŵƉŽƐĞ�Đŝǀŝů�ĂŶĚ�ĐƌŝŵŝŶĂů�ƉĞŶĂůƟĞƐ�ŽŶ�
ĞŵƉůŽǇĞƌƐ�ǁŚŽ�ŬŶŽǁŝŶŐůǇ�Žƌ�ǁŝůůĨƵůůǇ�ŵŝƐĐůĂƐƐŝĨǇ�ĞŵƉůŽǇĞĞƐ͘��ŵŽŶŐ�ƚŚĞ�ƐƚĂƚĞƐ�ƚŚĂƚ�ŚĂǀĞ�
ƉĂƐƐĞĚ�ƐƵĐŚ�ůĂǁƐ�ĂƌĞ�WĞŶŶƐǇůǀĂŶŝĂ͕��ĞůĂǁĂƌĞ͕��ŽůŽƌĂĚŽ͕�/ůůŝŶŽŝƐ͕�DŝŶŶĞƐŽƚĂ͕�EĞǁ�zŽƌŬ͕�
ĂŶĚ�DĂŝŶĞ͘�KƚŚĞƌ�ƐƚĂƚĞƐ�ĂƌĞ�ĐŽŶƐŝĚĞƌŝŶŐ�ƐŝŵŝůĂƌ�ůĞŐŝƐůĂƟŽŶ͘�

/Ŷ�ƐůŝŐŚƚ�ĐŽŶƚƌĂƐƚ�ƚŽ�ƚŚĞ�ƐƚĂƚĞ�ůĂǁƐ�ĚŝƐĐƵƐƐĞĚ�ĂďŽǀĞ�ƉůĂĐŝŶŐ�ƚŚĞ�ďƵƌĚĞŶ�ŽŶ�ƚŚĞ�ĞŵƉůŽǇĞƌ�
ƚŽ� ƉƌŽǀĞ� ƚŚĂƚ� Ă�ǁŽƌŬĞƌ� ƋƵĂůŝĮĞƐ� ĂƐ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ͕ � �ƌŝǌŽŶĂ�ƉĂƐƐĞĚ� Ă� ůĂǁ͕�
�ĞĐůĂƌĂƟŽŶ�ŽĨ�/ŶĚĞƉĞŶĚĞŶƚ��ƵƐŝŶĞƐƐ�^ƚĂƚƵƐ�;͞�/�^͟Ϳ͕�ĞīĞĐƟǀĞ��ƵŐƵƐƚ�ϲ͕�ϮϬϭϲ�ĂůůŽǁŝŶŐ�
ĞŵƉůŽǇĞƌƐ�ĐŽŶƚƌĂĐƟŶŐ�ǁŝƚŚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ƚŽ�ƉƌŽǀĞ�ƚŚĞ�ĞǆŝƐƚĞŶĐĞ�ŽĨ�ƐƵĐŚ�ĂƌĞ-
ůĂƟŽŶƐŚŝƉ� ƚŚƌŽƵŐŚ�Ă� ƐŝŐŶĞĚ�ĚĞĐůĂƌĂƟŽŶ�ďǇ� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ͘ ��� ĚĞĐůĂƌĂƚŝŽŶ 
ďǇ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŝƐ�ĐŽŶƐŝĚĞƌĞĚ͕�ƵŶĚĞƌ�ƚŚĞ�ůĂǁ͕�Ă�ƌĞďƵƩĂďůĞ�ƉƌĞƐƵŵƉƟŽŶ�
ƚŚĂƚ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ĞǆŝƐƚƐ͘��ǆĂŵƉůĞƐ�ŽĨ�ĚĞĐůĂƌĂƟŽŶƐ�ŝŶĐůƵĚĞ�ƚŚĞ�
ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ĂĐŬŶŽǁůĞĚŐĞŵĞŶƚ�ƚŚĂƚ͗�ŚĞͬƐŚĞ�ŝƐ�ƉĂŝĚ�ƉĞƌ�ƉƌŽũĞĐƚ�ĂŶĚ�ŶŽƚ�ŚŽƵƌůǇ�Žƌ�ƚŚƌŽƵŐŚ�
ƐĂůĂƌǇ͕ �ŶŽƚ�ĐŽǀĞƌĞĚ�ďǇ�ĞŵƉůŽǇĞƌ�ŚĞĂůƚŚ�ŝŶƐƵƌĂŶĐĞ�Žƌ�ǁŽƌŬĞƌ Ɛ͛�ĐŽŵƉĞŶƐĂƟŽŶ͕�ŶŽƚ�ƌĞƐƚƌŝĐƚ-
ĞĚ� ƚŽ� ƉĞƌĨŽƌŵ� ƐĞƌǀŝĐĞƐ� ĨŽƌ� ŽƚŚĞƌ� ƉĂƌƟĞƐ͕� ĂŶĚ� ŝƐ� ŶŽƚ� ĚŝĐƚĂƚĞĚ�ďǇ� ĞŵƉůŽǇĞƌ� ŽŶ�ŚŽǁ� ƚŽ�
ƉĞƌĨŽƌŵ�ƐĞƌǀŝĐĞƐ͘�dŚĞ�ĞŵƉůŽǇĞƌ�ŝƐ�ŶŽƚ�ƌĞƋƵŝƌĞĚ�ƚŽ�ŝŶĐůƵĚĞ�ƐƵĐŚ�Ă�ĚĞĐůĂƌĂƟŽŶ͕�ĂŶĚ�ůĂĐŬ�ŽĨ�
ƐƵĐŚ�ĚŽĞƐ�ŶŽƚ�ƌĂŝƐĞ�Ă�ƉƌĞƐƵŵƉƟŽŶ�ƚŚĂƚ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ĚŽĞƐ�ŶŽƚ�
exist.24 dŚĞ��ƌŝǌŽŶĂ�ƐƚĂƚƵƚĞ�ƐƚĂŶĚƐ�ŝŶ�ƐŽŵĞ�ƚĞŶƐŝŽŶ�ǁŝƚŚ�ƚŚĞ�ϮϬϭϱ��K>�ŐƵŝĚĞůŝŶĞƐ�ǁŚŝĐŚ�
ĂĚǀŝƐĞ�ƚŚĂƚ�ůĂďĞůƐ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�Ă�ĚĞƚĞƌŵŝŶĂƟǀĞ�ĨĂĐƚŽƌ�ŝŶ�ĚĞĐŝĚŝŶŐ�ǁŚĞƚŚĞƌ�ĂŶ�ĞŵƉůŽǇĞĞ�
ŝƐ�Ă�ǁŽƌŬĞƌ�Žƌ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͘ �

24��ƌŝǌŽŶĂ Ɛ͛�ŶĞǁ��ĞĐůĂƌĂƟŽŶ�ŽĨ�/ŶĚĞƉĞŶĚĞŶƚ��ƵƐŝŶĞƐƐ�^ƚĂƚƵƐ�;�/�^Ϳ�ĂŵĞŶĚƐ�dŝƚůĞ�Ϯϯ�ŽĨ�ƚŚĞ��ƌŝǌŽŶĂ�ZĞǀŝƐĞĚ�
� ^ƚĂƚƵƚĞƐ�ďǇ�ĂĚĚŝŶŐ�ƚǁŽ�ŶĞǁ�ƐƚĂƚƵƚĞƐ͗��͘Z͘^͘�Α�ϮϯͲϭϬϲϬϭ�ĂŶĚ��͘Z͘^͘�Α�ϮϯͲϭϲϬϮ͘

�ÃÖ½Êù��Ý�òÝ�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Ͳ�çÄ®ã���Ýã�ã�Ý�Ê¥��Ã�Ù®��
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/Ŷ�ĂĚĚŝƟŽŶ͕�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�ĐŽůůĞĐƟǀĞ�ďĂƌŐĂŝŶŝŶŐ�ĂŐƌĞĞŵĞŶƚƐ�ŵĂǇ�ŝŵƉŽƐĞ�ůŝŵŝƚĂƟŽŶƐ�ŽŶ�ƚŚĞ�
ƵƐĞ�ŽĨ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ǁŝƚŚ�ƌĞƐƉĞĐƚ�ƚŽ�ƚŚĞ�ǁŽƌŬ�ƉĞƌĨŽƌŵĞĚ�ďǇ�ƚŚĞ�ďĂƌŐĂŝŶŝŶŐ�
ƵŶŝƚ͘� �� ĐŽŵƉĂŶǇ� ƚŚĂƚ� ŚŝƌĞƐ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ƚŽ� ĚŽ� ǁŽƌŬ� ĐŽǀĞƌĞĚ� ďǇ� Ă� ƵŶŝŽŶ�
ĐŽŶƚƌĂĐƚ�ĐŽƵůĚ�ďĞ�ŚĞůĚ�ůŝĂďůĞ�ĨŽƌ�ďƌĞĂĐŚ�ŽĨ�ƚŚĞ�ĐŽůůĞĐƟǀĞ�ďĂƌŐĂŝŶŝŶŐ�ĂŐƌĞĞŵĞŶƚ�ĂŶĚ�ŵĂǇ�
ƌŝƐŬ�ƚŚĞ�ĮůŝŶŐ�ŽĨ�ĂŶ�ƵŶĨĂŝƌ�ůĂďŽƌ�ƉƌĂĐƟĐĞ�ĐŚĂƌŐĞ�ǁŝƚŚ�ƚŚĞ�EĂƟŽŶĂů�>ĂďŽƌ�ZĞůĂƟŽŶƐ��ŽĂƌĚ͕�
ǁŚŝĐŚ�ĞŶĨŽƌĐĞƐ�ůĂďŽƌ�ůĂǁ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ͘

Ĩ͘ �KƚŚĞƌ�ZĂŵŝĮĐĂƟŽŶƐ�ŽĨ��ůĂƐƐŝĮĐĂƟŽŶ

tĂŐĞͲĂŶĚͲ,ŽƵƌ�>ĂǁƐ
dŚĞ�ĨĞĚĞƌĂů�&>^��ĂŶĚ�ƐŝŵŝůĂƌ�ƐƚĂƚĞ�ǁĂŐĞͲĂŶĚͲŚŽƵƌ�ůĂǁƐ�ĂīŽƌĚ�ŵĂŶǇ�h͘^͘�ĞŵƉůŽǇĞĞƐ�ƚŚĞ�
ƌŝŐŚƚ�ƚŽ�ďĞ�ƉĂŝĚ�Ă�ŵŝŶŝŵƵŵ�ǁĂŐĞ�ĂŶĚ�ŽǀĞƌƟŵĞ�ĐŽŵƉĞŶƐĂƟŽŶ�ĨŽƌ�ŚŽƵƌƐ�ǁŽƌŬĞĚ�ŝŶ�ĞǆĐĞƐƐ�
of the statutory threshold.25 Some states also have laws requiring employers to provide 
ĞŵƉůŽǇĞĞƐ�ǁŝƚŚ�ƉĂŝĚ�ƌĞƐƚ�ƉĞƌŝŽĚƐ�ĂŶĚ�ƵŶƉĂŝĚ�ŵĞĂů�ďƌĞĂŬƐ͘�dŚĞƐĞ�ƐƚĂƚƵƚŽƌǇ�ƉƌŽƚĞĐƟŽŶƐ�
ĂƌĞ�ĂǀĂŝůĂďůĞ� ƐŽůĞůǇ� ƚŽ�ĞŵƉůŽǇĞĞƐ͘��Ɛ�Ă� ƌĞƐƵůƚ͕� Ă� ĐŽŵƉĂŶǇ� ĨŽƵŶĚ� ƚŽ�ŚĂǀĞ�ŵŝƐĐůĂƐƐŝĮĞĚ�
ǁŽƌŬĞƌƐ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ŵĂǇ�ďĞ�ůŝĂďůĞ�ĨŽƌ�ƵŶƉĂŝĚ�ǁĂŐĞƐ�ĂŶĚ͕�ŝŶ�ƉĂƌƟĐƵůĂƌ͕ �
ŽǀĞƌƟŵĞ�ĐŽŵƉĞŶƐĂƟŽŶ�ĚƵĞ�ƚŽ�ĞŵƉůŽǇĞĞƐ�ĨŽƌ�ŚŽƵƌƐ�ǁŽƌŬĞĚ�ŝŶ�ĞǆĐĞƐƐ�ŽĨ�ƚŚĞ�ƐƚĂƚƵƚŽƌǇ�
threshold. 

Labor Law
The federal NLRA protects employee rights to form unions and to engage in  
ĐŽůůĞĐƟǀĞ�ďĂƌŐĂŝŶŝŶŐ�ĂŶĚ�ŽƚŚĞƌ�ĐŽŶĐĞƌƚĞĚ�ĂĐƟǀŝƚǇ͕ �ĂīŽƌĚƐ�ƌĞŵĞĚŝĞƐ�ƚŽ�ĞŵƉůŽǇĞĞƐ�ǁŚŽ�
ŚĂǀĞ�ďĞĞŶ�ŚĂƌŵĞĚ�ďǇ�ĂŶǇ�ǀŝŽůĂƟŽŶ͕�ĂŶĚ�ƉƌŽƚĞĐƚƐ�ĞŵƉůŽǇĞĞƐ�ĂŶĚ�ƵŶŝŽŶ�ŵĞŵďĞƌƐ�ĂŐĂŝŶƐƚ�
ƵŶĨĂŝƌ�ďĂƌŐĂŝŶŝŶŐ�ƉƌĂĐƟĐĞƐ͘26 �Ǉ�ŝƚƐ�ĞǆƉƌĞƐƐ�ƚĞƌŵƐ͕�ƚŚĞ�E>Z��ĐŽǀĞƌƐ�ŽŶůǇ�ĞŵƉůŽǇĞĞƐ�ĂŶĚ�
not independent contractors.27 /ŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ŚĂǀĞ� ŶŽ� ƐƚĂƚƵƚŽƌǇ� ĐŽůůĞĐƟǀĞ� 
bargaining rights.

KƚŚĞƌ�^ƚĂƚƵƚŽƌǇ�WƌŽƚĞĐƟŽŶƐ
�ŵƉůŽǇĞĞƐ� ŝŶ� ƚŚĞ�hŶŝƚĞĚ� ^ƚĂƚĞƐ� ĂƌĞ� ĞŶƟƚůĞĚ� ƚŽ� Ă� ďƌŽĂĚ� ƌĂŶŐĞ� ŽĨ� ĂĚĚŝƟŽŶĂů� ƐƚĂƚƵƚŽƌǇ� 
ƉƌŽƚĞĐƟŽŶƐ� ƵŶĚĞƌ� ĨĞĚĞƌĂů� ĂŶĚ� ƐƚĂƚĞ� ůĂǁƐ� ƚŚĂƚ� ƉƌŽŚŝďŝƚ� ǁŽƌŬƉůĂĐĞ� ĚŝƐĐƌŝŵŝŶĂƟŽŶ� ĂŶĚ� 
ŚĂƌĂƐƐŵĞŶƚ͘� DĂŶǇ� ƐƚĂƚƵƚĞƐ� ĂůƐŽ� ƉƌŽǀŝĚĞ� ƌĞůŝĞĨ� ĨƌŽŵ� ƌĞƚĂůŝĂƟŽŶ� ĂŐĂŝŶƐƚ� ĞŵƉůŽǇĞĞƐ�
ǁŚŽ�ŚĂǀĞ�ĞǆĞƌĐŝƐĞĚ� ƚŚĞŝƌ� ƐƚĂƚƵƚŽƌǇ� ƌŝŐŚƚ� ƚŽ� ĐŽŵƉůĂŝŶ� ĂďŽƵƚ�Žƌ� ƌĞƉŽƌƚ�ƵŶůĂǁĨƵů� ĂĐƟǀŝ-
ƚǇ� Žƌ� ƚŽ�ŽďƚĂŝŶ� ĐĞƌƚĂŝŶ�ďĞŶĞĮƚƐ� ŽĨ� ĞŵƉůŽǇŵĞŶƚ�ƉƌŽǀŝĚĞĚ�ďǇ� ůĂǁ͘��ƚ� ƚŚĞ� ĨĞĚĞƌĂů� ůĞǀĞů͕�
these statutes include dŝƚůĞ�s//�ŽĨ�ƚŚĞ��ŝǀŝů�ZŝŐŚƚƐ��Đƚ�ŽĨ�ϭϵϲϰ͕�ǁŚŝĐŚ�ƉƌŽƚĞĐƚƐ�ĞŵƉůŽǇĞĞƐ�
ĨƌŽŵ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ�ŽŶ� ƚŚĞ�ďĂƐŝƐ� ŽĨ� ƌĂĐĞ͕� ĐŽůŽƌ͕ � ŶĂƟŽŶĂů� ŽƌŝŐŝŶ͕� ƐĞǆ� ĂŶĚ� ƌĞůŝŐŝŽŶ͖28 the 
�ŐĞ��ŝƐĐƌŝŵŝŶĂƟŽŶ�ŝŶ��ŵƉůŽǇŵĞŶƚ��Đƚ�ŽĨ�ϭϵϲϳ͕�ǁŚŝĐŚ�ƉƌŽƚĞĐƚƐ�ĞŵƉůŽǇĞĞƐ�ĂŐĂŝŶƐƚ�ĂŐĞ� 
ĚŝƐĐƌŝŵŝŶĂƟŽŶ͖29 and the �ŵĞƌŝĐĂŶƐ� ǁŝƚŚ� �ŝƐĂďŝůŝƟĞƐ� �Đƚ� ŽĨ� ϭϵϵϬ͕� ǁŚŝĐŚ� ƉƌŽƚĞĐƚƐ� 
ĞŵƉůŽǇĞĞƐ�ĂŐĂŝŶƐƚ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ�ďĂƐĞĚ�ŽŶ�ĚŝƐĂďŝůŝƚǇ͘30

/Ŷ�ĂĚĚŝƟŽŶ͕�ƚŚĞ�&D>��ƉƌŽŚŝďŝƚƐ�ĞŵƉůŽǇĞƌƐ�ĨƌŽŵ�ŝŶƚĞƌĨĞƌŝŶŐ�ǁŝƚŚ�ĞŵƉůŽǇĞĞƐ͛�ƵƐĞ�ŽĨ�ƐƚĂƚƵ-
ƚŽƌŝůǇͲŐƵĂƌĂŶƚĞĞĚ�ůĞĂǀĞ�ĂŶĚ�ĨƌŽŵ�ƌĞƚĂůŝĂƟŶŐ�ĂŐĂŝŶƐƚ�ĞŵƉůŽǇĞĞƐ�ǁŚŽ�ĂǀĂŝů�ƚŚĞŵƐĞůǀĞƐ�ŽĨ�
such leave.31��Z/^�͕�ŝŶ�ƚƵƌŶ͕�ŵĂŬĞƐ�ŝƚ�ƵŶůĂǁĨƵů�ƚŽ�ĚŝƐĐƌŝŵŝŶĂƚĞ�ĂŐĂŝŶƐƚ�ĂŶǇ�ĞŵƉůŽǇĞĞ�ĨŽƌ�
ĞǆĞƌĐŝƐŝŶŐ�ĂŶǇ�ƌŝŐŚƚ�ƵŶĚĞƌ�ĂŶ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚ�ƉůĂŶ͘32 These federal statutes are limited 
to employees and do not cover independent contractors.33 EŽƚĞ͕�ŚŽǁĞǀĞƌ͕ �ƚŚĂƚ�ŝŶ�ƐŽŵĞ�
ƐƚĂƚĞƐ͕�ƐƚĂƚĞ�ĂŶĚ�ůŽĐĂů�ĞŵƉůŽǇŵĞŶƚ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ�ůĂǁƐ�ŚĂǀĞ�ďĞĞŶ�ŝŶƚĞƌƉƌĞƚĞĚ�ƚŽ�ĐŽǀĞƌ�
ĐĞƌƚĂŝŶ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͘�dŚƵƐ͕� ŝƚ� ŝƐ� ĐƌŝƟĐĂůůǇ� ŝŵƉŽƌƚĂŶƚ� ƚŽ�ďĞ�ĐŽŐŶŝǌĂŶƚ�ŽĨ� ƚŚĞ�

Ϯϱ��ŵƉůŽǇĞĞƐ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ĞǆĞĐƵƟǀĞ͕�ƉƌŽĨĞƐƐŝŽŶĂů�ĂŶĚ�ĂĚŵŝŶŝƐƚƌĂƟǀĞ�ĞŵƉůŽǇĞĞƐ͕�ĂƐ�ǁĞůů�ĂƐ�ĐĞƌƚĂŝŶ�ŽƚŚĞƌ�ĐůĂƐƐĞƐ�
ŽĨ�ĞŵƉůŽǇĞĞƐ͕�ĂƌĞ�ŐĞŶĞƌĂůůǇ�ĞǆĞŵƉƚ�ĨƌŽŵ�ƚŚĞƐĞ�ƉƌŽǀŝƐŝŽŶƐ͘

26�Ϯϵ�h͘^͘�͘�ΑΑ�ϭϱϭʹϭϲϵ͘
27�Ϯϵ�h͘^͘�͘�Α�ϭϱϮ;ϯͿ͖�ƐĞĞ�ĂůƐŽ��ĂƐƚĞƌŶ͕�/ŶĐ͘�ǀ͘ �E͘>͘Z͘�͕͘�ϲϬ�&͘ ϯĚ�ϴϱϱ͕�ϴϱϳͲϴϱϴ�;�͘�͘��ŝƌ͘ �ϭϵϵϱͿ�;ŚŽůĚŝŶŐ�ƚŚĂƚ�ƚŚĞ�

ũƵƌŝƐĚŝĐƟŽŶ�ŽĨ�ƚŚĞ�E>Z��ĞǆƚĞŶĚƐ�ŽŶůǇ�ƚŽ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ďĞƚǁĞĞŶ�ĂŶ�ĞŵƉůŽǇĞƌ�ĂŶĚ�ŝƚƐ�͞ĞŵƉůŽǇĞĞƐ͟�ĂŶĚ�ŶŽƚ�
to independent contractor arrangements).

28��ϰϮ�h͘^͘�͘�ΑΑ�ϮϬϬϬ�Ğƚ�ƐĞƋ͘
29��Ϯϵ�h͘^͘�͘�ΑΑ�ϲϮϭ�Ğƚ�ƐĞƋ͘
30��ϰϮ�h͘^͘�͘�ΑΑ�ϭϮϭϬϭ�Ğƚ�ƐĞƋ͘
31��Ϯϵ�h͘^͘�͘�Α�Ϯϲϭϱ͘
32��Ϯϵ�h͘^͘�͘�Α�ϭϭϰϬ͘
33  ^ĞĞ��ƌŽǁŶ�ǀ͘�:͘�<Ăǌ͕�/ŶĐ͕͘�ϱϴϭ�&͘ ϯĚ�ϭϳϱ͕�ϭϴϭ�;ϯĚ��ŝƌ͘ �ϮϬϬϵͿ�;dŝƚůĞ�s//Ϳ͘

L&E Global

ĂƉƉůŝĐĂďůĞ�ũƵƌŝƐĚŝĐƟŽŶ͘

EƵŵĞƌŽƵƐ�ƐƚĂƚƵƚĞƐ�ĂůƐŽ�ĂīŽƌĚ�ǀĂƌŝŽƵƐ�ƚǇƉĞƐ�ŽĨ�ǁŚŝƐƚůĞďůŽǁĞƌ�ƉƌŽƚĞĐƟŽŶƐ�ʹ�ĂŵŽŶŐ�ƚŚĞŵ�
ƚŚĞ�^ĂƌďĂŶĞƐͲKǆůĞǇ��Đƚ�ŽĨ�ϮϬϬϮ͕�ǁŚŝĐŚ�ƉƌŽƚĞĐƚƐ�ĞŵƉůŽǇĞĞƐ�ŽĨ�ƉƵďůŝĐůǇͲƚƌĂĚĞĚ�ĐŽƌƉŽƌĂ-
ƟŽŶƐ�ǁŚŽ�ƌĞƉŽƌƚ�ĂůůĞŐĞĚ�ƐŚĂƌĞŚŽůĚĞƌ�ĨƌĂƵĚ�Žƌ�ǀŝŽůĂƟŽŶƐ�ŽĨ�ĨĞĚĞƌĂů�ƐĞĐƵƌŝƟĞƐ�ůĂǁƐ͘34�/Ŷ�
ŵŽƐƚ�;ďƵƚ�ŶŽƚ�ĂůůͿ�ĐĂƐĞƐ͕�ǁŚŝƐƚůĞďůŽǁĞƌ�ƉƌŽƚĞĐƟŽŶƐ�ŵĂǇ�ďĞ�ƵŶĂǀĂŝůĂďůĞ�ƚŽ�ŝŶĚĞƉĞŶĚĞŶƚ�
ĐŽŶƚƌĂĐƚŽƌƐ͘�&ĞĚĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ŽĐĐƵƉĂƟŽŶĂů�ƐĂĨĞƚǇ�ĂŶĚ�ŚĞĂůƚŚ�ůĂǁƐ�ůŝŬĞǁŝƐĞ�ŝŶ�ŵŽƐƚ�ĐĂƐĞƐ�
apply only to employees.

Vicarious Liability
dŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ƌĞĐŽŐŶŝǌĞƐ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ĚŽĐƚƌŝŶĞ�ŽĨ�ƌĞƐƉŽŶĚĞĂƚ�ƐƵƉĞƌŝŽƌ͕  under 
which an employer can be held liable for the negligent acts of its employees if the acts 
ǁĞƌĞ�ĐŽŵŵŝƩĞĚ�ŝŶ�ƚŚĞ�ƐĐŽƉĞ�ŽĨ�ĞŵƉůŽǇŵĞŶƚ�ĂŶĚ�ŝŶ�ĨƵƌƚŚĞƌĂŶĐĞ�ŽĨ�ƚŚĞ�ĞŵƉůŽǇĞƌ Ɛ͛�ďƵƐŝ-
ŶĞƐƐ͘��Ǉ� ĐŽŶƚƌĂƐƚ͕�ƵŶĚĞƌ� ƚŚĞ� ĐŽŵŵŽŶ� ůĂǁ�ŽĨ�ŵŽƐƚ� ƐƚĂƚĞƐ͕� ƚŚĞ�ŚŝƌŝŶŐ�ƉĂƌƚǇ�ŚĂƐ�ʹ�ǁŝƚŚ�
ůŝŵŝƚĞĚ� ĞǆĐĞƉƟŽŶƐ� Ͳ� ŶŽ� ƌĞƐƉŽŶƐŝďŝůŝƚǇ� ĨŽƌ� ƚŚĞ� ŶĞŐůŝŐĞŶĐĞ� ŽĨ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐ-
tor.35 Liability can arise if a third party is physically harmed by an act or omission of the  
ĐŽŶƚƌĂĐƚŽƌ� ƉƵƌƐƵĂŶƚ� ƚŽ� ŽƌĚĞƌƐ� Žƌ� ĚŝƌĞĐƟŽŶƐ� ŶĞŐůŝŐĞŶƚůǇ� ŐŝǀĞŶ� ďǇ� ƚŚĞ� ŚŝƌŝŶŐ� ƉĂƌƚǇ͕ � Žƌ� 
because the hiring party failed to exercise reasonable care to retain a competent  
and careful contractor.36� dŚĞ� ƌŝƐŬ� ŽĨ� ůŝĂďŝůŝƚǇ� ĐĂŶ� ďĞ� ůŽǁĞƌĞĚ� ƐŝŐŶŝĮĐĂŶƚůǇ� ďǇ� ŚŝƌŝŶŐ 
ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ͕� ƌĂƚŚĞƌ� ƚŚĂŶ�ĞŵƉůŽǇĞĞƐ͕�ǁŚĞƌĞ�ƉĞƌŵŝƐƐŝďůĞ�ƵŶĚĞƌ�ĂƉƉůŝĐĂďůĞ�
law.

g. Leased or Seconded Employees 

KŶĞ�ǁĂǇ�ƚŽ�ĂǀŽŝĚ�ƚŚĞ�ůĞŐĂů�ƉŝƞĂůůƐ�ŽĨ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝƐ�ƚŽ�ĞŶƚĞƌ�ŝŶƚŽ�ĂŶ�ĂŐƌĞĞŵĞŶƚ�ǁŝƚŚ�
Ă� ƚŚŝƌĚͲƉĂƌƚǇ� ĞŵƉůŽǇĞĞ� ůĞĂƐŝŶŐ� Žƌ� ǁŽƌŬƉůĂĐĞ� ŵĂŶĂŐĞŵĞŶƚ� Įƌŵ͘� ^ƵĐŚ� ĂŶ� ĂŐƌĞĞŵĞŶƚ� 
ƚǇƉŝĐĂůůǇ� ƉƌŽǀŝĚĞƐ� ƚŚĂƚ� ƚŚĞ� ƐƚĂĸŶŐ� Įƌŵ͕� ŶŽƚ� ƚŚĞ� ďƵƐŝŶĞƐƐ͕� ŝƐ� ƌĞƐƉŽŶƐŝďůĞ� ĨŽƌ� ŚŝƌŝŶŐ͕� 
ƉůĂĐŝŶŐ�ĂŶĚ�ƚĞƌŵŝŶĂƟŶŐ�ǁŽƌŬĞƌƐ͖�ĞŶƐƵƌŝŶŐ�ĂƉƉƌŽƉƌŝĂƚĞ�ƚĂǆ�ƉĂǇŵĞŶƚƐ�ĂƌĞ�ŵĂĚĞ�ĂŶĚ�ƚĂǆ� 
ƌĞƉŽƌƟŶŐ�ŝƐ�ƉĞƌĨŽƌŵĞĚ͖�ƉƌŽǀŝĚŝŶŐ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�ŝŶƐƵƌĂŶĐĞ�ĐŽǀĞƌĂŐĞ͖�ĂŶĚ�ŽīĞƌŝŶŐ� 
ĞŵƉůŽǇĞĞ� ďĞŶĞĮƚƐ͕� ŝĨ� ĂǀĂŝůĂďůĞ͕� ĚŝƌĞĐƚůǇ� ƚŽ� ĞŵƉůŽǇĞĞƐ͘�tŚĞƌĞ� ĂŶ� ŽƵƚƐŝĚĞ� ǀĞŶĚŽƌ� ŚĂƐ�
ďĞĞŶ�ĞŶŐĂŐĞĚ͕�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ĐĂŶ�ďĞ�ůŝŵŝƚĞĚ�ƐŝŐŶŝĮĐĂŶƚůǇ͕ �ƌĞĚƵĐŝŶŐ�ƚŚĞ�
ƉŽƐƐŝďŝůŝƚǇ�ƚŚĂƚ�ĂŶ�ĞŵƉůŽǇĞƌͲĞŵƉůŽǇĞĞ�ƌĞůĂƟŽŶƐŚŝƉ�ǁŝůů�ďĞ�ĨŽƵŶĚ�ƚŽ�ĞǆŝƐƚ͘�

dŚĞƌĞ�ĞǆŝƐƚƐ�ĐŽŶƐŝĚĞƌĂďůĞ�ǀĂƌŝĂďŝůŝƚǇ�ŝŶ�ƚŚŝƐ�ĂƌĞĂ͘�^ŽŵĞ�ƐƚĂĸŶŐ�ĐŽŵƉĂŶŝĞƐ�ŚŝƌĞ�ƚŚĞ�ǁŽƌŬ-
ĞƌƐ�ĂƐ�ƚŚĞŝƌ�ŽǁŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ĂŶĚ�ƚŚƵƐ�ĂƐƐƵŵĞ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘�
KƚŚĞƌƐ�ƉĞƌĨŽƌŵ�ƚŚĞ� ĨƵůů�ƉĂŶŽƉůǇ�ŽĨ� ĨƵŶĐƟŽŶƐ� ƚƌĂĚŝƟŽŶĂůůǇ�ĂƐƐŽĐŝĂƚĞĚ�ǁŝƚŚ�ĂŶ�ĞŵƉůŽǇ-
ŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ͕�ƐƵĐŚ�ĂƐ�ǁŝƚŚŚŽůĚŝŶŐ�ŽĨ�ŝŶĐŽŵĞ�ƚĂǆĞƐ͕�ƉĂǇŵĞŶƚ�ŽĨ�DĞĚŝĐĂƌĞ�ĂŶĚ�^ŽĐŝĂů� 
^ĞĐƵƌŝƚǇ� ĐŽŶƚƌŝďƵƟŽŶƐ͕� ƉĂǇŵĞŶƚ� ŽĨ� ǁŽƌŬĞƌƐ͛� ĐŽŵƉĞŶƐĂƟŽŶ� ĂŶĚ� ƵŶĞŵƉůŽǇŵĞŶƚ� 
ŝŶƐƵƌĂŶĐĞ� ƉƌĞŵŝƵŵƐ͕� ƉƌŽǀŝƐŝŽŶ� ŽĨ� ĞŵƉůŽǇĞĞ�ǁĞůĨĂƌĞ� ĂŶĚ� ƌĞƟƌĞŵĞŶƚ� ƐĂǀŝŶŐƐ� ďĞŶĞĮƚƐ͕�
ƉĞƌĨŽƌŵĂŶĐĞ�ŵĂŶĂŐĞŵĞŶƚ͕� ĂŶĚ� ŝŵƉůĞŵĞŶƚĂƟŽŶ� ŽĨ� ĞŵƉůŽǇĞĞ� ĚŝƐĐŝƉůŝŶĞ͕� ƚƌĂŶƐĨĞƌ� ĂŶĚ�
ƉƌŽŵŽƟŽŶ�ĚĞĐŝƐŝŽŶƐ͘�^ŝŶĐĞ�ĐŽŵƉĂŶŝĞƐ�ŵƵƐƚ�ďĞ�ǁĞůůͲŝŶĨŽƌŵĞĚ�ĂďŽƵƚ�ƚŚĞ�ƌĂŵŝĮĐĂƟŽŶƐ�ŽĨ�
ĞĂĐŚ�ĂƌƌĂŶŐĞŵĞŶƚ͕�ĞŶƚĞƌŝŶŐ�ŝŶƚŽ�ĂŶ�ĂƌƌĂŶŐĞŵĞŶƚ�ǁŝƚŚ�Ă�ƌĞƉƵƚĂďůĞ�ĂŶĚ�ŬŶŽǁůĞĚŐĞĂďůĞ�
ƉƌŽǀŝĚĞƌ�ŝƐ�ŽĨ�ĐƌŝƟĐĂů�ŝŵƉŽƌƚĂŶĐĞ͘
 
hƐŝŶŐ�Ă�ƐƚĂĸŶŐ�ĐŽŵƉĂŶǇ�ŝƐ�ŶŽƚ�Ă�ĐƵƌĞͲĂůů͘�hŶĚĞƌ�ǀĂƌŝŽƵƐ�ĞŵƉůŽǇŵĞŶƚ�ƐƚĂƚƵƚĞƐ͕�ƚŚĞ�ĐůŝĞŶƚ�
ŽĨ�Ă�ƐƚĂĸŶŐ�ĂŐĞŶĐǇ�ŝƐ�ƉŽƚĞŶƟĂůůǇ�ĐŽŶƐŝĚĞƌĞĚ�Ă�͞ũŽŝŶƚ�ĞŵƉůŽǇĞƌ͟�ĨŽƌ�ƉƵƌƉŽƐĞƐ�ŽĨ�ůŝĂďŝůŝƚǇ͕ �
ƐƵĐŚ� ĂƐ� ƚŚŽƐĞ� ƉƌŽŚŝďŝƟŶŐ� ĚŝƐĐƌŝŵŝŶĂƟŽŶ� ĂŶĚ� ŚĂƌĂƐƐŵĞŶƚ͘� /Ŷ� ƚŚĂƚ� ĐĂƐĞ͕� ĂŶ� ĞŵƉůŽǇĞĞ�
ůĞĂƐŝŶŐ�ĂƌƌĂŶŐĞŵĞŶƚ�ǁŝůů�ĂīŽƌĚ�ŽŶůǇ�ůŝŵŝƚĞĚ�ůŝĂďŝůŝƚǇ�ƉƌŽƚĞĐƟŽŶ͘��ĚĚŝƟŽŶĂůůǇ͕ �ƐŽŵĞ�ƐƚĂƚĞ�
ůĂǁƐ�ƌĞŐƵůĂƟŶŐ�ƐƚĂī�ůĞĂƐŝŶŐ�ĐŽŵƉĂŶŝĞƐ�ŵĂǇ�ĞǆƉƌĞƐƐůǇ�ƌĞƋƵŝƌĞ�ƚŚĞ�ƐƚĂĸŶŐ�ĐŽŵƉĂŶǇ�ĂŶĚ�
ŝƚƐ�ĐůŝĞŶƚ�ƚŽ�ĂŐƌĞĞ�ƚŚĂƚ�ďŽƚŚ�ǁŝůů�ĂƐƐƵŵĞ�ũŽŝŶƚ�ĞŵƉůŽǇĞƌ�ƌĞƐƉŽŶƐŝďŝůŝƚǇ�ŝŶ�ƐƉĞĐŝĮĐ�ĂƐƉĞĐƚƐ�
ŽĨ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ĞŵƉůŽǇŵĞŶƚ͘�

&Žƌ�ĞǆĂŵƉůĞ͕� ƌĞŐƵůĂƟŽŶƐ� ŝŵƉůĞŵĞŶƟŶŐ� ƚŚĞ�&D>��ƉƌŽǀŝĚĞ� ƚŚĂƚ� ͞ǁŚĞƌĞ� ƚǁŽ�Žƌ�ŵŽƌĞ�
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35��^ĞĞ�Z�^d�d�D�Ed�;^��KE�Ϳ�K&�dKZd^�Α�ϰϬϵ͘
36��^ĞĞ�Z�^d�d�D�Ed�;^��KE�Ϳ�K&�dKZd^�ΑΑ�ϰϭϬ�Ğƚ�ƐĞƋ͘
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ďƵƐŝŶĞƐƐĞƐ�ĞǆĞƌĐŝƐĞ�ƐŽŵĞ�ĐŽŶƚƌŽů�ŽǀĞƌ�ƚŚĞ�ǁŽƌŬ�Žƌ�ǁŽƌŬŝŶŐ�ĐŽŶĚŝƟŽŶƐ�ŽĨ�ƚŚĞ�ĞŵƉůŽǇĞĞ͕͟ �
Žƌ� ǁŚĞƌĞ� ƚŚĞ� ǁŽƌŬ� ƉĞƌĨŽƌŵĞĚ� ͞ƐŝŵƵůƚĂŶĞŽƵƐůǇ� ďĞŶĞĮƚƐ� ƚǁŽ� Žƌ� ŵŽƌĞ� ĞŵƉůŽǇĞƌƐ͕͟ � Ă�
ũŽŝŶƚ�ĞŵƉůŽǇŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ�ŵĂǇ�ĞǆŝƐƚ͘37���ĐŽŵƉĂŶǇ�ǁŝůů� ůŝŬĞůǇ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�Ă� ũŽŝŶƚ� 
ĞŵƉůŽǇĞƌ� ŽĨ� ĞŵƉůŽǇĞĞƐ� ƐƵƉƉůŝĞĚ� ďǇ� Ă� ƐƚĂĸŶŐ� ĂŐĞŶĐǇ� ĂŶĚ�ďĞ� ƐƵďũĞĐƚ� ƚŽ�ŵĂŶǇ�ŽĨ� ƚŚĞ� 
ƌĞƋƵŝƌĞŵĞŶƚƐ�ŽĨ�ƚŚĞ�&D>�͕� ŝĨ�ƚŚĞ�ĐŽŵƉĂŶǇ�ĂŶĚ�ƚŚĞ�ĂŐĞŶĐǇ͗�;ϭͿ�ƐŚĂƌĞ�ĐŽŶƚƌŽů�ŽǀĞƌ�ƚŚĞ�
ǁŽƌŬĞƌ͖� ;ϮͿ�ƐŚĂƌĞ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�ƐĞƌǀŝĐĞƐ͖�Žƌ� ;ϯͿ�ĂĐƚ� ŝŶ�ĞĂĐŚ�ŽƚŚĞƌ Ɛ͛� ŝŶƚĞƌĞƐƚ�ǁŝƚŚ�ƌĞŐĂƌĚ�
ƚŽ� ƚŚĞ�ǁŽƌŬĞƌ͘ � /ŶĚĞĞĚ͕� ƐŽŵĞ� ĐŽƵƌƚƐ� ŚĂǀĞ� ĨŽƵŶĚ� ƚŚĂƚ� Ă� ũŽŝŶƚ� ĞŵƉůŽǇŵĞŶƚ� ƌĞůĂƟŽŶƐŚŝƉ�
ĞǆŝƐƚƐ�ĨŽƌ�&D>��ƉƵƌƉŽƐĞƐ�ĂŶǇƟŵĞ�Ă�ƐƚĂī�ůĞĂƐŝŶŐ�ĂŐĞŶĐǇ�ƉůĂĐĞƐ�ĞŵƉůŽǇĞĞƐ�ǁŝƚŚ�Ă�ĐůŝĞŶƚ�
employer.38

tŚĞƌĞ� ĞŵƉůŽǇĞĞ� ƌŝŐŚƚƐ� ƚŽ� ǁĞůĨĂƌĞ� ĂŶĚ� ƌĞƟƌĞŵĞŶƚ� ďĞŶĞĮƚƐ� ŐŽǀĞƌŶĞĚ� ďǇ� �Z/^�� ĂƌĞ� 
ĐŽŶĐĞƌŶĞĚ͕� ƚŚĞ� ƐƉĞĐŝĮĐ� ůĂŶŐƵĂŐĞ� ŽĨ� ƚŚĞ� ďĞŶĞĮƚ� ƉůĂŶ� ŵĂǇ� ĐŽŶƚƌŽů� ǁŚĞƚŚĞƌ� ǁŽƌŬĞƌƐ�
ĂƌĞ� ĞŶƟƚůĞĚ� ƚŽ� ƉĂƌƟĐŝƉĂƚĞ� ŝŶ� Ă� ĐůŝĞŶƚ� ĐŽŵƉĂŶǇ Ɛ͛� ƉůĂŶƐ͘� ^ĞǀĞƌĂů� ƌĞĐĞŶƚ� ĐŽƵƌƚ� ĚĞĐŝƐŝŽŶƐ�
ŚŽůĚ�ƚŚĂƚ�ǁŚĞŶ�ǁŽƌŬĞƌƐ�ĂƉƉĞĂƌ�ƚŽ�ďĞ�ĞŵƉůŽǇĞĞƐ�ƵŶĚĞƌ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ƚĞƐƚ�ĂŶĚ�ƚŚĞ� 
language of the plan does not expressly exclude individuals on the payroll of third-party 
ĐŽŶƚƌĂĐƚŽƌƐ͕� ƚŚĞ�ǁŽƌŬĞƌƐ�ŵĂǇ�ďĞ�ĞŶƟƚůĞĚ� ƚŽ�ƉĂƌƟĐŝƉĂƚĞ� ŝŶ� ƚŚĞ�ĐůŝĞŶƚ� ĐŽŵƉĂŶǇ Ɛ͛��Z/^��
ďĞŶĞĮƚ�ƉůĂŶƐ͘39 

Ś͘�ZĞŐƵůĂƟŽŶƐ�ŽĨ�ƚŚĞ��ŝīĞƌĞŶƚ��ĂƚĞŐŽƌŝĞƐ�ŽĨ��ŽŶƚƌĂĐƚƐ�

There is no regulatory scheme that governs employment contracts or independent  
ĐŽŶƚƌĂĐƚŽƌ�ĂŐƌĞĞŵĞŶƚƐ͘�dŚĞ�ƉĂƌƟĞƐ�ĂƌĞ�ĨƌĞĞ�ƚŽ�ĐŽŶƚƌĂĐƚ�ĂƐ�ƚŚĞǇ�ƐĞĞ�Įƚ͕�ƐƵďũĞĐƚ�ŽŶůǇ�ƚŽ�
ƚŚĞ� ƉƌŽǀŝƐŝŽŶƐ� ŽĨ� ƚŚĞ� ǀĂƌŝŽƵƐ� ĞŵƉůŽǇŵĞŶƚ� ůĂǁƐ� ĚŝƐĐƵƐƐĞĚ� ŝŶ� ƚŚĞ� ƉƌĞĐĞĚŝŶŐ� ƐĞĐƟŽŶƐ͘�
DĂŶǇ�ĞŵƉůŽǇĞĞƐ�ĚŽ�ŶŽƚ�ŚĂǀĞ�ǁƌŝƩĞŶ�ĐŽŶƚƌĂĐƚƐ͕�ďƵƚ�ĂƌĞ�ĞŵƉůŽǇĞĚ�ŽŶ�ĂŶ�͞ĂƚͲǁŝůů͟�ďĂƐŝƐ͘�
dŚĞ� ĚĞƚĂŝůƐ� ŽĨ� ĂŶ� ĂƚͲǁŝůů� ĞŵƉůŽǇŵĞŶƚ� ƌĞůĂƟŽŶƐŚŝƉ� ĂƌĞ� ŽŌĞŶ� ĚĞƐĐƌŝďĞĚ� ŝŶ� ƉŽůŝĐŝĞƐ� ĂŶĚ�
procedures promulgated by the employer for all employees. Contractual disputes arising 
ĨƌŽŵ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ĂŐƌĞĞŵĞŶƚƐ� ĂƌĞ� ĐŽŵŵŽŶůǇ� ƌĞƐŽůǀĞĚ� ƚŚƌŽƵŐŚ� ůŝƟŐĂƟŽŶ͘�
�ŵƉůŽǇŵĞŶƚ�ůĂǁƐ�ĂƌĞ�ĞŶĨŽƌĐĞĚ�ƚŚƌŽƵŐŚ�ĂŐĞŶĐǇ�ĂĐƟŽŶƐ�ƐƵĐŚ�ĂƐ�ĂƵĚŝƚƐ͕�ŝŶǀĞƐƟŐĂƟŽŶƐ�ĂŶĚ�
ůĞŐĂů�ƉƌŽĐĞĞĚŝŶŐƐ͕�ĂƐ�ǁĞůů�ĂƐ�ƚŚƌŽƵŐŚ�ƉƌŝǀĂƚĞ�ůŝƟŐĂƟŽŶ�ŝŶŝƟĂƚĞĚ�ďǇ�ĞŵƉůŽǇĞĞƐ�ĐůĂŝŵŝŶŐ�ƚŽ�
be aggrieved. 
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a. Laws and Guiding Principles

�Ɛ�ĚŝƐĐƵƐƐĞĚ� ŝŶ�^ĞĐƟŽŶ�/�ŽĨ�ƚŚŝƐ�ĐŚĂƉƚĞƌ͕ �ĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ĂŶĚ�
ĞŵƉůŽǇĞĞƐ�ŝƐ�ƐƵďũĞĐƚ�ƚŽ�ĂŶ�ŝŶƚƌŝĐĂƚĞ�ĨƌĂŵĞǁŽƌŬ�ŽĨ�ƐƚĂƚƵƚŽƌǇ�ĂŶĚ�ĐŽŵŵŽŶͲůĂǁ�ĂƉƉƌŽĂĐŚĞƐ͘�
�� ĨƵŶĚĂŵĞŶƚĂů� ƉƌŝŶĐŝƉůĞ͕� ŚŽǁĞǀĞƌ͕ � ŝƐ� ƚŚĂƚ� ĐŽƵƌƚƐ� ŵƵƐƚ� ƵŶĚĞƌƚĂŬĞ� Ă� ĐŽŵƉƌĞŚĞŶƐŝǀĞ� 
ĞǆĂŵŝŶĂƟŽŶ�ŽĨ�Ăůů�ƌĞůĞǀĂŶƚ�ĨĂĐƚƐ͘�EŽ�ƐŝŶŐůĞ�ĨĂĐƚŽƌ�ŝƐ�ĚŝƐƉŽƐŝƟǀĞ͘�/ŶƐƚĞĂĚ͕�ĐĂƌĞĨƵů�ďĂůĂŶĐŝŶŐ�
ŽĨ�Ăůů�ƌĞůĞǀĂŶƚ�ĨĂĐƚŽƌƐ�ŝƐ�ƌĞƋƵŝƌĞĚ�ƚŽ�ƌĞĂĐŚ�Ă�ĚĞƚĞƌŵŝŶĂƟŽŶ�ďĂƐĞĚ�ŽŶ�ƚŚĞ�ƐƉĞĐŝĮĐ�ƐŝƚƵĂƟŽŶ�
at hand.

dŚĂƚ�ƐĂŝĚ͕�ƚŚĞƌĞ�ĂƌĞ�ĐŽŵŵŽŶ�ƚŚĞŵĞƐ�ƚŚĂƚ�ƌƵŶ�ƚŚƌŽƵŐŚ�ĞĂĐŚ�ŽĨ�ƚŚĞ�ǀĂƌŝŽƵƐ�ƚĞƐƚƐ͘��ůƚŚŽƵŐŚ�
ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ĂŐƌĞĞŵĞŶƚ� ƐŚŽƵůĚ� ďĞ� ĚĞƚĂŝůĞĚ� ĂŶĚ� ĐĂƌĞĨƵůůǇ� ĚŽĐƵŵĞŶƚĞĚ͕�
ƚŚĞ�ǁƌŝƩĞŶ�ĂŐƌĞĞŵĞŶƚ�ďĞƚǁĞĞŶ�ƚŚĞ�ƉĂƌƟĞƐ�ŶĞǀĞƌ�ĐŽŶƚƌŽůƐ�ƚŚĞ�ŽƵƚĐŽŵĞ͘��ĞƌƚĂŝŶůǇ͕ �ƚŚĞ� 
ƉĂƌƟĞƐ͛�ŝŶƚĞŶƚ�ŵĂƩĞƌƐ͘�,ŽǁĞǀĞƌ͕ �ŝƚ�ŝƐ�ƚŚĞ�ĂĐƚƵĂů�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ĂŶĚ�ƚŚĞ�ƌĞĂůŝƟĞƐ�ŽĨ�ƚŚĞ�
ƉĂƌƟĞƐ͛�ƉĞƌĨŽƌŵĂŶĐĞ�ƚŚĂƚ�ĚĞƚĞƌŵŝŶĞƐ�ŚŽǁ�ĐŽƵƌƚƐ�ǁŝůů�ĐŚĂƌĂĐƚĞƌŝǌĞ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ͘�&Žƌ�
ƉƵƌƉŽƐĞƐ�ŽĨ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ĂŶĚ�ZŝŐŚƚ�ƚŽ��ŽŶƚƌŽů�ƚĞƐƚƐ͕�ƚŚĞ�ĨŽĐĂů�ƉŽŝŶƚ�ŽĨ�ƚŚĞ�ĂŶĂůǇƐŝƐ�ǁŝůů�
ďĞ�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ĂďŝůŝƚǇ�ƚŽ�ĐŽŶƚƌŽů�ĂŶĚ�ĚŝƌĞĐƚ�ƚŚĞ�ŵĂŶŶĞƌ�ĂŶĚ�ƐĞƋƵĞŶĐĞ�ŽĨ�ƚŚĞ�ǁŽƌŬĞƌ Ɛ͛�

37��Ϯϵ��͘&͘ Z͘�Α�ϴϮϱ͘ϭϬϲ;ĂͿ͘
38  ^ĞĞ��'ƌĂĐĞ�ǀ͘�h^��Z͕�ϱϮϭ�&͘ ϯĚ�ϲϱϱ�;ϲƚŚ��ŝƌ͘ �ϮϬϬϴͿ͖�Ϯϵ��͘&͘ Z�Α�ϴϮϱ͘ϭϬϲ;ďͿ;ϭͿ͘
39  ^ĞĞ͕�Ğ͘Ő͕͘��ƵƌƌǇ�ǀ͘��d��DĐ'ƌĂǁ�,ŝůů͕�>>�͕�EŽ͘�ϬϲͲ�sͲϭϱϯϵϳ͕�Ϯϵϲ�&ĞĚ͘��ƉƉ͛ǆ�ϱϲϯ�;ϵƚŚ��ŝƌ͘ �KĐƚ͘�ϵ͕�ϮϬϬϴͿ�;͞ǁĞ�

ŚĂǀĞ�ŶŽƚ�ŚĞůĚ�ƚŚĂƚ�Ăůů�ĐŽŵŵŽŶ�ůĂǁ�ĞŵƉůŽǇĞĞƐ�ĂƌĞ�ĞŶƟƚůĞĚ�ƚŽ�ďĞŶĞĮƚƐ�ƵŶĚĞƌ��Z/^��͘�͘�͘�͕�ŝŶƐƚĞĂĚ�ǁĞ�ůŽŽŬ�ƚŽ�
ƚŚĞ�ƚĞƌŵƐ�ŽĨ�ƚŚĞ�ƉůĂŶƐ�Ăƚ�ŝƐƐƵĞ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ǁŚŽ�ŝƐ�ĞŶƟƚůĞĚ�ƚŽ�ĐŽǀĞƌĂŐĞ͟Ϳ�^ĐŚƵůƚǌ�ǀ͘�^ƚŽŶĞƌ͕ �EŽ͘�ϬϬͲ�sͲϰϯϵ͕�
ϮϬϬϵ��>�ϯϲϱϭϬ�;^͘�͘E z͘͘ �&Ğď͘�Ϯϰ͕�ϮϬϬϵͿ͖��ĞŶĚƐĞŶ�ǀ͘�'ĞŽƌŐĞ�tĞƐƚŽŶ��ĂŬĞƌŝĞƐ��ŝƐƚƌŝďƵƟŽŶ͕�/ŶĐ͕͘�ϮϬϬϴ��>�ϮϭϲϮϱϴ͕�
EŽ͘�ϬϵͲ�sͲϱϬ�;�͘�͘�DŽ͘�^ĞƉƚ͘�Ϯϲ͕�ϮϬϬϴͿ͘

L&E Global

ƉĞƌĨŽƌŵĂŶĐĞ͘�hŶĚĞƌ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�ƚĞƐƚ͕�ƚŚĞ�ĂŶĂůǇƐŝƐ�ƚƵƌŶƐ�ŽŶ�ƚŚĞ�ĚĞŐƌĞĞ�ŽĨ�ƚŚĞ�
ǁŽƌŬĞƌ Ɛ͛�ĚĞƉĞŶĚĞŶĐĞ�ŽŶ�ƚŚĞ�ĐŽŵƉĂŶǇ͘��ƚ�ďŽƩŽŵ͕�ƚŚĞ�ĨƵŶĚĂŵĞŶƚĂů�ƋƵĞƐƟŽŶ�ƵŶĚĞƌ�ĂŶǇ�
ƚĞƐƚ� ŝƐ�ǁŚĞƚŚĞƌ� ƚŚĞ� ĨĂĐƚƐ�ĚĞŵŽŶƐƚƌĂƚĞ� ƚŚĂƚ� ƚŚĞ�ǁŽƌŬĞƌ� ŝƐ� ƚƌƵůǇ� ŝŶ�ďƵƐŝŶĞƐƐ� ĨŽƌ�ŚŝŵͲ�Žƌ�
ŚĞƌƐĞůĨ͘ �/Ĩ�ƐŽ͕�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ĞǆŝƐƚƐ͘

ď͘�dŚĞ�>ĞŐĂů��ŽŶƐĞƋƵĞŶĐĞƐ�ŽĨ�Ă�ZĞͲ�ŚĂƌĂĐƚĞƌŝƐĂƟŽŶ

tŚĞŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ĂƌĞ�ƌĞĐůĂƐƐŝĮĞĚ�ĂƐ�ĞŵƉůŽǇĞĞƐ͕�ĞŵƉůŽǇĞƌƐ�ŵĂǇ�ďĞ�ƐƵďũĞĐƚ�
ƚŽ�ƉĂǇŵĞŶƚ�ŽĨ�ďĂĐŬ�ŝŶĐŽŵĞ�ƚĂǆ�ǁŝƚŚŚŽůĚŝŶŐƐ�ĂŶĚ�^ŽĐŝĂů�^ĞĐƵƌŝƚǇ�ĂŶĚ�DĞĚŝĐĂƌĞ�ƚĂǆ�ĐŽŶƚƌŝ-
ďƵƟŽŶƐ͕�ĂƐ�ǁĞůů�ĂƐ�ĨŽƌ�ƉĞŶĂůƟĞƐ�ĨŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘��ŵƉůŽǇĞƌƐ�ĂůƐŽ�ƌŝƐŬ�ƉŽƚĞŶƟĂů�ĐůĂŝŵƐ�
ďǇ�ĞŵƉůŽǇĞĞƐ�ĨŽƌ�ƵŶƉĂŝĚ�ŚŽƵƌůǇ�ĂŶĚ�ŽǀĞƌƟŵĞ�ĐŽŵƉĞŶƐĂƟŽŶ͕�ĂŶĚ�ƉĂƐƚ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶ-
ƐĂƟŽŶ�ĂŶĚ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ�ůŝĂďŝůŝƟĞƐ͘�/Ŷ�ĂĚĚŝƟŽŶ͕�ŐŽǀĞƌŶŵĞŶƚ�ĂŐĞŶĐŝĞƐ�ŵĂǇ�ĐŽŶĚƵĐƚ�
ĂƵĚŝƚƐ� ĂŶĚ� ŝŶǀĞƐƟŐĂƟŽŶƐ� ĂŶĚ� ŝŵƉŽƐĞ� ĂĚĚŝƟŽŶĂů� ŽďůŝŐĂƟŽŶƐ͕� ĐŽŵďŝŶĞĚ�ǁŝƚŚ� ƉĞŶĂůƟĞƐ�
ĂŶĚ�ŝŶƚĞƌĞƐƚ�ĨŽƌ�ŶŽŶĐŽŵƉůŝĂŶĐĞ͘�DŽƌĞŽǀĞƌ͕ �ŽŶůǇ�ĞŵƉůŽǇĞĞƐ͕�ĂŶĚ�ŶŽƚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶ-
ƚƌĂĐƚŽƌƐ͕�ŚĂǀĞ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�ĨŽƌŵ�ƵŶŝŽŶƐ͘�ZĞĐůĂƐƐŝĮĐĂƟŽŶ�ƚŚƵƐ�ĞŶƚĂŝůƐ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ŐƌĞĂƚĞƌ�
ƵŶŝŽŶŝǌŝŶŐ�ĂĐƟǀŝƟĞƐ�ĂŶĚ�ƉŽƚĞŶƟĂů�ĐŽůůĞĐƟǀĞ�ďĂƌŐĂŝŶŝŶŐ�ŽďůŝŐĂƟŽŶƐ�ŝĨ�ƐƵĐŚ�ĂĐƟǀŝƟĞƐ�ĂƌĞ�
successful.

/Ŷ� ƐŽŵĞ� ƐŝƚƵĂƟŽŶƐ͕� ƌĞĐůĂƐƐŝĮĐĂƟŽŶ� ŽĨ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ĂƐ� ĞŵƉůŽǇĞĞƐ� ŵĂǇ� 
increase the number of employees and render an employer subject to other laws that 
ǁĞƌĞ� ƉƌĞǀŝŽƵƐůǇ� ŝŶĂƉƉůŝĐĂďůĞ͕� ďĞĐĂƵƐĞ� ƚŚĞ� ĞŵƉůŽǇĞƌ� ĚŝĚ� ŶŽƚ�ŵĞĞƚ� ƚŚĞ� ƚŚƌĞƐŚŽůĚ͘� &Žƌ� 
ĞǆĂŵƉůĞ͕�ƚŚĞ�&D>��ĐŽǀĞƌƐ�ŽŶůǇ�ĞŵƉůŽǇĞƌƐ�ǁŝƚŚ�Ăƚ�ůĞĂƐƚ�ϱϬ�ĞŵƉůŽǇĞĞƐ͕�ǁŚŝůĞ�ŵŽƐƚ�ĨĞĚ-
ĞƌĂů�ĞŵƉůŽǇŵĞŶƚ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ�ůĂǁƐ�ĐŽǀĞƌ�ŽŶůǇ�ƚŚŽƐĞ�ĞŵƉůŽǇĞƌƐ�ǁŚŽ�ŚĂǀĞ�Ăƚ�ůĞĂƐƚ�ϭϱ�
Žƌ� ϮϬ�ĞŵƉůŽǇĞĞƐ͕� ĚĞƉĞŶĚŝŶŐ�ŽŶ� ƚŚĞ� ƐƚĂƚƵƚĞ͘� �ŵƉůŽǇĞƌƐ�ǁŝƚŚ� ϭϬϬ�Žƌ�ŵŽƌĞ�ĞŵƉůŽǇĞĞƐ�
ŵƵƐƚ�ĂĚĚŝƟŽŶĂůůǇ�ĮůĞ�ĂŶŶƵĂů���KͲϭ�ƌĞƉŽƌƚƐ�ǁŝƚŚ� ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ��ƋƵĂů��ŵƉůŽǇŵĞŶƚ�
KƉƉŽƌƚƵŶŝƚǇ��ŽŵŵŝƐƐŝŽŶ͘�KƚŚĞƌ�ƌĞƉŽƌƟŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ƐŝŵŝůĂƌůǇ�ĐŽŵĞ�ŝŶƚŽ�ƉůĂǇ�ŽŶĐĞ�Ă�
ƉĂƌƟĐƵůĂƌ�ĞŵƉůŽǇĞĞ�ƐŝǌĞ�ƚŚƌĞƐŚŽůĚ�ŝƐ�ĐƌŽƐƐĞĚ͘��ŵƉůŽǇĞƌƐ�ƚŚƵƐ�ŵƵƐƚ�ƚĂŬĞ�ĐĂƌĞĨƵů�ĂĐĐŽƵŶƚ�
ŽĨ�ƚŚĞ�ŝŵƉůŝĐĂƟŽŶƐ�ŽŶĐĞ�ĐŽǀĞƌĂŐĞ�ƵŶĚĞƌ�Ă�ƉĂƌƟĐƵůĂƌ�ƐƚĂƚƵƚĞ�ŝƐ�ƚƌŝŐŐĞƌĞĚ͘

Đ͘�:ƵĚŝĐŝĂů�ZĞŵĞĚŝĞƐ��ǀĂŝůĂďůĞ�ƚŽ�WĞƌƐŽŶƐ�^ĞĞŬŝŶŐ�͚�ŵƉůŽǇĞĞ͛�^ƚĂƚƵƐ

/Ĩ� Ă� ǁŽƌŬĞƌ� ďĞůŝĞǀĞƐ� ŚĞ� Žƌ� ƐŚĞ� ŚĂƐ� ďĞĞŶ� ŝŶĐŽƌƌĞĐƚůǇ� ĐůĂƐƐŝĮĞĚ� ĂƐ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� 
ĐŽŶƚƌĂĐƚŽƌ͕ � ƚŚĞ�ǁŽƌŬĞƌ� ĐĂŶ� ƌĞƋƵĞƐƚ� Ă� ĚĞƚĞƌŵŝŶĂƟŽŶ� ŽĨ�ǁŽƌŬĞƌ� ƐƚĂƚƵƐ� ĨŽƌ� ƉƵƌƉŽƐĞƐ� ŽĨ� 
ĨĞĚĞƌĂů�ĞŵƉůŽǇŵĞŶƚ�ƚĂǆĞƐ�ĂŶĚ�ŝŶĐŽŵĞ�ƚĂǆ�ǁŝƚŚŚŽůĚŝŶŐƐ�ĨƌŽŵ�ƚŚĞ�/Z^͘�/Ŷ�ƚŚĞ�ĞǀĞŶƚ�ŽĨ�Ă�
ĚĞƚĞƌŵŝŶĂƟŽŶ�ƚŚĂƚ�ƚŚĞ�ǁŽƌŬĞƌ�ǁĂƐ�ŵŝƐĐůĂƐƐŝĮĞĚ͕�ƚŚĞ�ďƵƐŝŶĞƐƐ�ŝƐ�ƐĞŶƚ�Ă�ůĞƩĞƌ�ŶŽƟĨǇŝŶŐ�ŝƚ�
ŽĨ�ŝƚƐ�ŽďůŝŐĂƟŽŶ�ƚŽ�ƉĂǇ�ĞŵƉůŽǇŵĞŶƚ�ƚĂǆ�ĂŶĚ�ƚŽ�ĂĚũƵƐƚ�ĂŶǇ�ƉƌĞǀŝŽƵƐůǇ�ĮůĞĚ�ĞŵƉůŽǇŵĞŶƚ�
ƚĂǆ� ƌĞƚƵƌŶƐ� ĂĐĐŽƌĚŝŶŐůǇ͘�tŽƌŬĞƌƐ�ŵĂǇ� ĂůƐŽ� ĮůĞ� ĐŽŵƉůĂŝŶƚƐ� ĨŽƌ� ƵŶƉĂŝĚ�ǁĂŐĞƐ�ǁŝƚŚ� ƚŚĞ�
h͘^͘��ĞƉĂƌƚŵĞŶƚ�ŽĨ�>ĂďŽƌ͕ �ǁŚŝĐŚ�ĞŶĨŽƌĐĞƐ�ƚŚĞ�&>^�͘��Ŷ�ŝŶĚŝǀŝĚƵĂů�ĐŽŵƉůĂŝŶƚ�ǁŝůů�ƌĞƐƵůƚ�
ŝŶ�ĂŶĂĚŵŝŶŝƐƚƌĂƟǀĞ�ŝŶǀĞƐƟŐĂƟŽŶ͕�ďƵƚ�ŵĂǇ�ĂůƐŽ�ƚƌŝŐŐĞƌ�Ă�ďƌŽĂĚĞƌ�ĂƵĚŝƚ�ŽĨ� ŝŶĚĞƉĞŶĚĞŶƚ� 
ĐŽŶƚƌĂĐƚŽƌ�ĐůĂƐƐŝĮĐĂƟŽŶ�ƉƌĂĐƟĐĞƐ�ĨŽƌ�ƐŝŵŝůĂƌůǇͲƐŝƚƵĂƚĞĚ�ǁŽƌŬĞƌƐ͘�tŚĞŶ�ƚŚĞ�ĂŐĞŶĐǇ�ĮŶĚƐ�
ƚŚĂƚ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŚĂƐ�ŽĐĐƵƌƌĞĚ͕�ĞŶĨŽƌĐĞŵĞŶƚ�ĂĐƟŽŶƐ�ŵĂǇ� ƌĞƐƵůƚ� ƐĞĞŬŝŶŐ� ƌĞůŝĞĨ�ŶŽƚ�
ŽŶůǇ�ŽŶ�ďĞŚĂůĨ�ŽĨ� ƚŚĞ� ĐŽŵƉůĂŝŶŝŶŐ� ŝŶĚŝǀŝĚƵĂů͕� ďƵƚ� ĂůƐŽ� ĨŽƌ�ŽƚŚĞƌ�ŵŝƐĐůĂƐƐŝĮĞĚ�ǁŽƌŬĞƌƐ�
ƚŚƌŽƵŐŚŽƵƚ�ƚŚĞ�ŽƌŐĂŶŝǌĂƟŽŶ͘�
 
�ƉĂƌƚ� ĨƌŽŵ� ƐĞĞŬŝŶŐ� ƌĞůŝĞĨ� ƚŚƌŽƵŐŚ� ĂĚŵŝŶŝƐƚƌĂƟǀĞ� ĂŐĞŶĐǇ�ĚĞƚĞƌŵŝŶĂƟŽŶƐ� ĂŶĚ� ĞŶĨŽƌĐĞ-
ŵĞŶƚ�ĂĐƟŽŶƐ͕�ǁŽƌŬĞƌƐ�ƐĞĞŬŝŶŐ�ĞŵƉůŽǇĞĞ�ƐƚĂƚƵƐ�ŵĂǇ�ĂůƐŽ�ĮůĞ�Đŝǀŝů�ůĂǁƐƵŝƚƐ͘��ƚ�ƚŚĞ�ƐƚĂƚĞ�
ůĞǀĞů͕�ĂŶ�ŝŶĐƌĞĂƐŝŶŐ�ŶƵŵďĞƌ�ŽĨ�ƐƚĂƚĞ�ůĞŐŝƐůĂƚƵƌĞƐ�ĂƌĞ�ĞŶĂĐƟŶŐ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ƐƚĂƚƵƚĞƐ͕�
ŵĂŶǇ�ŽĨ�ǁŚŝĐŚ�ŐƌĂŶƚ�ǁŽƌŬĞƌƐ� ƚŚĞ� ƌŝŐŚƚ� ƚŽ�ĮůĞ�Ă�ƉƌŝǀĂƚĞ� ƐƵŝƚ� ĨŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕�ǁŝƚŚ�
ǀĂƌǇŝŶŐ�ƌĞŵĞĚŝĞƐ͘�^ŽŵĞ�ůĂǁƐ�ĂƌĞ�ůŝŵŝƚĞĚ�ƚŽ�ƉĂƌƟĐƵůĂƌ�ŝŶĚƵƐƚƌŝĞƐ͕�ƐƵĐŚ�ĂƐ�ĐŽŶƐƚƌƵĐƟŽŶƐ͘�
KƚŚĞƌƐ�ŚĂǀĞ�ďƌŽĂĚ�ĂƉƉůŝĐĂďŝůŝƚǇ͘� &Žƌ� ĞǆĂŵƉůĞ͕�DĂƐƐĂĐŚƵƐĞƩƐ͛�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ƐƚĂƚƵƚĞ�
applies broadly to a wide range of industries and places the burden on the employer 
to prove each element of a more stringent version of the ABC Test discussed in prior 
ƐĞĐƟŽŶƐ͘40�/Ŷ�ĂĚĚŝƟŽŶ�ƚŽ�ƚŚĞ�ƉĞŶĂůƟĞƐ�ŝŵƉŽƐĞĚ�ďǇ�ŽƚŚĞƌ�ůĂǁƐ͕�ƚŚĞ�DĂƐƐĂĐŚƵƐĞƩƐ�ƐƚĂƚƵƚĞ�
ĂƵƚŚŽƌŝǌĞƐ�ƚŚĞ��ƩŽƌŶĞǇ�'ĞŶĞƌĂů�ƚŽ�ŝŵƉŽƐĞ�ƐƵďƐƚĂŶƟĂů�Đŝǀŝů�ĂŶĚ�ĐƌŝŵŝŶĂů�ƉĞŶĂůƟĞƐ͕�ĂŶĚ�ŝŶ�
ĐĞƌƚĂŝŶ�ĐŝƌĐƵŵƐƚĂŶĐĞƐ͕�ƚŽ�ĚĞďĂƌ�ǀŝŽůĂƚŽƌƐ�ĨƌŽŵ�ƉƵďůŝĐ�ǁŽƌŬƐ�ĐŽŶƚƌĂĐƚƐ͘�
40  See�DĂƐƐ͘�'ĞŶ͘�>Ăǁ�ĐŚ͘�ϭϰϵ͕�Α�ϭϰϴ�͘
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ZĞŐĂƌĚůĞƐƐ�ŽĨ�ǁŚĞƚŚĞƌ�Ă�ƐƚĂƚĞ�ůĂǁ�ĂīŽƌĚƐ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�ĮůĞ�ĂŶ�ĂĐƟŽŶ�ĨŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕�
ǁŽƌŬĞƌƐ� ŵĂǇ� ĂůƐŽ� ďƌŝŶŐ� ůĂǁƐƵŝƚƐ� ƵŶĚĞƌ� ŵĂŶǇ� ĞŵƉůŽǇŵĞŶƚ� ůĂǁƐ͕� ĐůĂŝŵŝŶŐ� ƚŚĞǇ� ǁĞƌĞ�
ŝŵƉƌŽƉĞƌůǇ� ĐůĂƐƐŝĮĞĚ� ĂŶĚ� ƚƌĞĂƚĞĚ� ĂƐ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ͘� &Žƌ� ĞǆĂŵƉůĞ͕� ƚŚĞ�
&>^��ƉĞƌŵŝƚƐ� ŝŶĚŝǀŝĚƵĂůƐ� ƚŽ�ĮůĞ�͞ĐŽůůĞĐƟǀĞ�ĂĐƟŽŶƐ͟�ʹ�ĂĐƟŽŶƐ�ĮůĞĚ�ďǇ�Ă�ƉůĂŝŶƟī�ĂƐ� ƚŚĞ� 
ƌĞƉƌĞƐĞŶƚĂƟǀĞ�ŽĨ�Ă�ĐůĂƐƐ�ŽĨ�ŽƚŚĞƌƐ�ƐŝŵŝůĂƌůǇ�ƐŝƚƵĂƚĞĚ�ǁŚŽ�ĞůĞĐƚ�ƚŽ�ƉĂƌƟĐŝƉĂƚĞ�ʹ�ŝŶ�ŽƌĚĞƌ�
ƚŽ�ƐĞĞŬ�ƵŶƉĂŝĚ�ǁĂŐĞƐ�ĂŶĚ�ŽǀĞƌƟŵĞ�ĐŽŵƉĞŶƐĂƟŽŶ�ďĂƐĞĚ�ŽŶ�ƚŚĞŝƌ�ĂůůĞŐĞĚ�ŝŶĚĞƉĞŶĚĞŶƚͲ
ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘�hŶĚĞƌ� �Z/^�͕� ƉĞƌƐŽŶƐ�ŵĂǇ� ĮůĞ� ďŽƚŚ� ŝŶĚŝǀŝĚƵĂů� ĂŶĚ� ĐůĂƐƐͲ
ĂĐƟŽŶ� ůĂǁƐƵŝƚƐ� ƚŽ� ĐŽŶƚĞƐƚ�ĞůŝŐŝďŝůŝƚǇ�ĚĞƚĞƌŵŝŶĂƟŽŶƐ�ĚĞŶǇŝŶŐ� ƚŚĞŵ�ďĞŶĞĮƚƐ�ĂƐ�Ă� ƌĞƐƵůƚ�
ŽĨ�ŚĂǀŝŶŐ�ďĞĞŶ�ĚĞƐŝŐŶĂƚĞĚ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͘��ŝǀŝů�ůĂǁƐƵŝƚƐ�ĨŽƌ�ĚŝƐĐƌŝŵŝŶĂƟŽŶ͕� 
ƌĞƚĂůŝĂƟŽŶ�Žƌ�ŝŶƚĞƌĨĞƌĞŶĐĞ�ǁŝƚŚ�ďĞŶĞĮƚƐ�ĐĂŶ�ĂůƐŽ�ďĞ�ĮůĞĚ�ƵŶĚĞƌ�ǀĂƌŝŽƵƐ�ŶŽŶͲĚŝƐĐƌŝŵŝŶĂƟŽŶ� 
ƐƚĂƚƵƚĞƐ�ƐƵĐŚ�ĂƐ�dŝƚůĞ�s//͕������ĂŶĚ����͕�ƵŶĚĞƌ�ƚŚĞ�&D>��ĂŶĚ�ŽƚŚĞƌ�ǀĂƌŝŽƵƐ�ƐƚĂƚĞ�ĂŶĚ�
ĨĞĚĞƌĂů�ǁŚŝƐƚůĞďůŽǁĞƌ�ƐƚĂƚƵƚĞƐ͕�ĂƐ�ǁĞůů�ĂƐ�ƵŶĚĞƌ�ǀĂƌŝŽƵƐ�ĐŽŵŵŽŶͲůĂǁ�ƚŚĞŽƌŝĞƐ�ƉƌŽƚĞĐƟŶŐ� 
ĞŵƉůŽǇĞĞƐ͕�ďĂƐĞĚ�ŽŶ�ƚŚĞ�ĂƐƐĞƌƟŽŶ�ƚŚĂƚ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ�ƐŚŽƵůĚ�ŚĂǀĞ�ďĞĞŶ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ĂŶ�
employee protected by the statute. 

�ůĂƐƐ�ĂŶĚ�ĐŽůůĞĐƟǀĞ�ĂĐƟŽŶƐ�ĂƐƐĞƌƟŶŐ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ƵŶĚĞƌ�ƚŚĞ�&>^�͕��Z/^�͕�ĂŶĚ�ƌĞůĂƚĞĚ�
ůĂǁƐ� ƌĞƉƌĞƐĞŶƚ�Ă� ƐŝŐŶŝĮĐĂŶƚ� ƐŽƵƌĐĞ�ŽĨ�ƉŽƚĞŶƟĂů� ůŝĂďŝůŝƚǇ� ĨŽƌ�ĞŵƉůŽǇĞƌƐ͘� /Ŷ� ƐŽŵĞ�ĐĂƐĞƐ͕�
ĞƐƉĞĐŝĂůůǇ� ǁŚĞƌĞ� ƚŚĞ� ĂůůĞŐĞĚ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ŚĂƐ� ĂīĞĐƚĞĚ� ďƌŽĂĚ� ũŽď� ĐĂƚĞŐŽƌŝĞƐ� ǁŝƚŚ� 
ŶƵŵĞƌŽƵƐ�ŝŶĐƵŵďĞŶƚƐ͕�ƚŚĞ�ƉŽƚĞŶƟĂů�ĐůĂƐƐ�ƐŝǌĞ͕�ĂŶĚ�ǁŝƚŚ�ŝƚ�ƚŚĞ�ƉŽƚĞŶƟĂů�ůŝĂďŝůŝƚǇ�ĞǆƉŽƐƵƌĞ�
ʹ�ŶŽƚ� ƚŽ�ŵĞŶƟŽŶ�ƚŚĞ�ĐŽƐƚƐ�ŽĨ�ĚĞĨĞŶƐĞ�ʹ�ĐĂŶ�ďĞ� ƚƌƵůǇ�ĞŶŽƌŵŽƵƐ͘�KŶĞ�ƌĞĐĞŶƚ�ĐĂƐĞ͕� ĨŽƌ� 
ĞǆĂŵƉůĞ͕�ĐŽŵďŝŶĞĚ�ŽǀĞƌ�ϰϮ�ĐůĂƐƐ�ĂĐƟŽŶ�ůĂǁƐƵŝƚƐ�ĮůĞĚ�ŝŶ�Ϯϴ�ƐƚĂƚĞƐ�ŽŶ�ďĞŚĂůĨ�ŽĨ�ƚŚŽƵƐĂŶĚƐ�
ŽĨ� ĚĞůŝǀĞƌǇ� ĚƌŝǀĞƌƐ� ĨŽƌ� &ĞĚ�ǆ� 'ƌŽƵŶĚ͕� ǁŚŽ� ĂůůĞŐĞĚ� ƚŚĞǇ� ŚĂĚ� ďĞĞŶ� ŵŝƐĐůĂƐƐŝĮĞĚ� ĂƐ�
independent contractors and sought reimbursement of business expenses as well as 
ƉĂǇŵĞŶƚ�ŽĨ�ďĂĐŬ�ǁĂŐĞƐ�ĂŶĚ�ŽǀĞƌƟŵĞ͘41��ƚ�ƚŚĞ�ĞŶĚ�ŽĨ�ϮϬϭϬ͕�Ă�ĨĞĚĞƌĂů�ĚŝƐƚƌŝĐƚ�ũƵĚŐĞ�ƌƵůĞĚ�
in favor of FedEx Ground under the laws of 20 of the 28 states. That ruling remains on 
ĂƉƉĞĂů͘� /Ŷ�ƚŚĞ�ŵĞĂŶƟŵĞ͕� ŝŶĚŝǀŝĚƵĂů�ƐƚĂƚĞ�ĐůĂƐƐ�ĂĐƟŽŶƐ�ĂŐĂŝŶƐƚ�&ĞĚ�ǆ�'ƌŽƵŶĚ�ĐŽŶƟŶƵĞ�
ƚŽ�ƉƌŽŐƌĞƐƐ͕�ŽŌĞŶ�ǁŝƚŚ�ĚŝǀĞƌŐĞŶƚ�ĂŶĚ�ŝŶĐŽŶƐŝƐƚĞŶƚ�ƌĞƐƵůƚƐ͕�ĚĞƉĞŶĚŝŶŐ�ŽŶ�ƚŚĞ�ĂƉƉůŝĐĂďůĞ�
state law. 

Ě͘� >ĞŐĂů� Žƌ� �ĚŵŝŶŝƐƚƌĂƟǀĞ� WĞŶĂůƟĞƐ� Žƌ� �ĂŵĂŐĞƐ� ĨŽƌ� ƚŚĞ� �ŵƉůŽǇĞƌƐ� ŝŶ� ƚŚĞ� �ǀĞŶƚ� ŽĨ� 
ZĞͲ�ŚĂƌĂĐƚĞƌŝƐĂƟŽŶ

dŚĞ� ƌĞŵĞĚŝĞƐ� ĂŶĚ� ƉĞŶĂůƟĞƐ� ŇŽǁŝŶŐ� ĨƌŽŵ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ŝŶ�
ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ǀĂƌǇ�ĚĞƉĞŶĚŝŶŐ�ŽŶ�ƚŚĞ�ƉĂƌƟĐƵůĂƌ�ƐƚĂƚƵƚĞ� ŝŵƉůŝĐĂƚĞĚ� ŝŶ�Ă�ŐŝǀĞŶ� ůĞŐĂů�
ƉƌŽĐĞĞĚŝŶŐ͘���ƐǇŶŽƉƐŝƐ�ŽĨ�ƉĞŶĂůƟĞƐ�ĂŶĚ�ĚĂŵĂŐĞƐ�ďĂƐĞĚ�ŽŶ�ĨĞĚĞƌĂů�ůĂǁ�ĂƉƉĞĂƌƐ�ďĞůŽǁ͘�
/ƚ�ŝƐ�ŝŵƉŽƌƚĂŶƚ�ƚŽ�ƌĞĐŽŐŶŝǌĞ͕�ŚŽǁĞǀĞƌ͕ �ƚŚĂƚ�ƚŚĞ�ĂǀĂŝůĂďŝůŝƚǇ�ŽĨ�ĐŽůůĞĐƟǀĞ�ĂŶĚ�ĐůĂƐƐ�ĂĐƟŽŶ�
ŵĞĐŚĂŶŝƐŵƐ�ƵŶĚĞƌ�ŵĂŶǇ�ƐƚĂƚƵƚĞƐ�ĐĂŶ�ĞǆƉŽƐĞ�ĞŵƉůŽǇĞƌƐ�ƚŽ�ůŝĂďŝůŝƚǇ�ǀĞƌĚŝĐƚƐ�ŽĨ�ƉŽƚĞŶƟĂůůǇ�
ŵĂƐƐŝǀĞ�ƉƌŽƉŽƌƟŽŶƐ͘�

dĂǆ��ŽŶƐŝĚĞƌĂƟŽŶƐ
dŚĞ� ĨĞĚĞƌĂů� /ŶƚĞƌŶĂů� ZĞǀĞŶƵĞ� �ŽĚĞ� ;͞/Z^� �ŽĚĞ͟Ϳ� ŝŵƉŽƐĞƐ� ƐŝŐŶŝĮĐĂŶƚ� ƉŽƚĞŶƟĂů� ůŝĂďŝůŝƚǇ� 
on businesses that fail to withhold and pay employment taxes as a result of employee 
ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͘� /Ŷ� ĂĚĚŝƟŽŶ� ƚŽ� ƉĂǇŵĞŶƚ� ŽĨ� ďĂĐŬ� ƚĂǆĞƐ� ĂŶĚ� ĂĐĐƌƵĞĚ� ŝŶƚĞƌĞƐƚ͕42 if an 
ĞŵƉůŽǇĞĞ� ŝƐ� ĨŽƵŶĚ�ƚŽ�ŚĂǀĞ�ďĞĞŶ�ŵŝƐĐůĂƐƐŝĮĞĚ� ŝŶ�ĂŶ� /Z^�ĂƵĚŝƚ͕�Ă�ĐŽŵƉĂŶǇ�ĨŽƵŶĚ�ƚŽ�ďĞ�
ŝŶ� ǀŝŽůĂƟŽŶ� ŽĨ� ĨĞĚĞƌĂů� ƚĂǆ� ůĂǁ� ĐŽƵůĚ� ďĞ� ŚĞůĚ� ůŝĂďůĞ� ĨŽƌ� ƐƵďƐƚĂŶƟĂů� ƉĞŶĂůƟĞƐ� ďĂƐĞĚ� ŽŶ�
ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ĨĂŝůƵƌĞ�ƚŽ�ǁŝƚŚŚŽůĚ�ĂŶĚ�ĐŽůůĞĐƚ�ĨĞĚĞƌĂů�ŝŶĐŽŵĞ�ƚĂǆ͕�&/��͕�ĂŶĚ�&hd��ƚĂǆĞƐ� 
;ĂĐĐƌƵŝŶŐ� ŵŽŶƚŚůǇ� ƵƉ� ƚŽ� Ϯϱй� ŽĨ� ƚŚĞ� ŶĞƚ� ĂŵŽƵŶƚ� ĚƵĞͿ͖� ĨŽƌ� ĨĂŝůƵƌĞ� ƚŽ� ĮůĞ� ƟŵĞůǇ� ĂŶĚ� 
ĂĐĐƵƌĂƚĞ�ƚĂǆ�ƌĞƉŽƌƚƐ�;ĂůƐŽ�ĂĐĐƌƵŝŶŐ�ŵŽŶƚŚůǇ�ƵƉ�ƚŽ�ϮϱйͿ͖�ĂƐ�ǁĞůů�ƉŽƚĞŶƟĂůůǇ�ĨŽƌ�Đŝǀŝů�ĨƌĂƵĚ͘43 
��ŬŶŽǁŝŶŐ�ǀŝŽůĂƟŽŶ�ŽĨ�ƚŚĞ�ƐƚĂƚƵƚĞ�ŵŝŐŚƚ�ĂůƐŽ�ƌĞƐƵůƚ�ŝŶ�ĐƌŝŵŝŶĂů�ƉƌŽƐĞĐƵƟŽŶ͘44

dŚĞ�ŐŽŽĚ�ŶĞǁƐ�ĨŽƌ�ĞŵƉůŽǇĞƌƐ�ŝƐ�ƚŚĂƚ�ŝŶ�ƐŽŵĞ�ĐĂƐĞƐ͕�ĂƐƐƵŵŝŶŐ�ƚŚĞ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ǁĂƐ�
ŶŽƚ�ǁŝůůĨƵů͕�ůŝĂďŝůŝƚǇ�ĐĂŶ�ďĞ�ĂǀŽŝĚĞĚ�ƵŶĚĞƌ�ƚŚĞ�ƐĂĨĞ�ŚĂƌďŽƌ�ƉƌŽǀŝƐŝŽŶ�ĞƐƚĂďůŝƐŚĞĚ�ďǇ�ƐĞĐƟŽŶ�
41 /Ŷ�ƌĞ�&ĞĚ�ǆ�'ƌŽƵŶĚ�WĂĐŬĂŐĞ�^ǇƐƚĞŵ͕�/ŶĐ͘��ŵƉůŽǇŵĞŶƚ�WƌĂĐƟĐĞƐ�>ŝƟŐĂƟŽŶ͕��ŝǀŝů��ĐƟŽŶ�EŽ͘�ϯ͗ϬϱͲD�ͲϱϮϳ�;ZDͿ�

;D�>ͲϭϳϬϬͿ͕�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ��ŝƐƚƌŝĐƚ��ŽƵƌƚ�ĨŽƌ�ƚŚĞ�EŽƌƚŚĞƌŶ��ŝƐƚƌŝĐƚ�ŽĨ�/ŶĚŝĂŶĂ͕�&Žƌƚ��ĞŶĚ��ŝǀŝƐŝŽŶ͘
42��Ϯϲ�h͘^͘�͘�Α�ϯϱϬϵ;ĂͿ͘
43��^ĞĞ�Ϯϲ�h͘^͘�͘�ĐŚĂƉƚĞƌ��ϲϴ͘�
44��Ϯϲ�h͘^͘�͘�ΑΑ�ϳϮϬϮ͕�ϳϮϬϰ͘�
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530 of the Revenue Act of 1978.45�dŚŝƐ�ƉƌŽǀŝƐŝŽŶ�ĂůůŽǁƐ�ĂŶ�ĞŵƉůŽǇĞƌ�ƚŽ�ĐŽŶƟŶƵĞ�ƚŽ�ƚƌĞĂƚ�
Ă�ǁŽƌŬĞƌ�ĂƐ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĞǀĞŶ�ŝĨ�ƚŚĞ�ǁŽƌŬĞƌ�ǁŽƵůĚ�ŚĂǀĞ�ďĞĞŶ�ƚƌĞĂƚĞĚ�ĂƐ�ĂŶ�
ĞŵƉůŽǇĞĞ�ƵŶĚĞƌ�ƚŚĞ�ZŝŐŚƚ�ƚŽ��ŽŶƚƌŽů�ƚĞƐƚ͕�ŝĨ�ƚŚƌĞĞ�ĐŽŶĚŝƟŽŶƐ�ĂƌĞ�ŵĞƚ͗�;ŝͿ�ƚŚĞ�ĞŵƉůŽǇĞƌ�
ŚĂƐ�ĮůĞĚ�Ăůů�ƌĞƋƵŝƌĞĚ�ƌĞƚƵƌŶƐ�ƌĞƉŽƌƟŶŐ�ƉĂǇŵĞŶƚƐ�ƚŽ�ƚŚĞ�ǁŽƌŬĞƌ�ĂƐ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶ-
ƚƌĂĐƚŽƌ͖�;ŝŝͿ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ŚĂƐ�ŶŽƚ�ƚƌĞĂƚĞĚ�ƚŚĞ�ǁŽƌŬĞƌ�Žƌ�ĂŶǇ�ƐŝŵŝůĂƌůǇ�ƐŝƚƵĂƚĞĚ�ǁŽƌŬĞƌ�ĂƐ�
ĂŶ�ĞŵƉůŽǇĞĞ͖�ĂŶĚ�;ŝŝŝͿ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ŚĂĚ�Ă�͞ƌĞĂƐŽŶĂďůĞ�ďĂƐŝƐ͟�ƚŽ�ŚĂǀĞ�ƚƌĞĂƚĞĚ�ƚŚĞ�ǁŽƌŬĞƌ�
ĂƐ�ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͘ ���͞ƌĞĂƐŽŶĂďůĞ�ďĂƐŝƐ͟�ĐĂŶ� ŝŶĐůƵĚĞ�ƌĞůŝĂŶĐĞ�ŽŶ�ƉƌŝŽƌ�ĐĂƐĞ�
ůĂǁ͕�Ă�ƉĂƐƚ�/Z^�ĂƵĚŝƚ͕�ŝŶĚƵƐƚƌǇ�ƉƌĂĐƟĐĞ͕�ĂƐ�ǁĞůů�ĂƐ�ŽƚŚĞƌ�ƌĞĂƐŽŶĂďůĞ�ĐŽŶƐŝĚĞƌĂƟŽŶƐ͘�/Ĩ�Ăůů�
ŽĨ�ƚŚĞƐĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĂƌĞ�ƐĂƟƐĮĞĚ͕�ƚŚĞ�ĞŵƉůŽǇĞƌ Ɛ͛�ůŝĂďŝůŝƚǇ�ĨŽƌ�ƉĂǇŵĞŶƚ�ŽĨ�ĞŵƉůŽǇŵĞŶƚ�
ƚĂǆĞƐ͕� ŝŶƚĞƌĞƐƚ� ĂŶĚ� ƉĞŶĂůƟĞƐ�ŵĂǇ� ďĞ� ƚĞƌŵŝŶĂƚĞĚ� ĞǀĞŶ� ƚŚŽƵŐŚ� ƚŚĞ�ǁŽƌŬĞƌ� ŝƐ� ƉƌŽƉĞƌůǇ� 
ĐůĂƐƐŝĮĞĚ�ĂƐ�ĂŶ�ĞŵƉůŽǇĞĞ͘
 
tĂŐĞͲĂŶĚͲŚŽƵƌ��ŽŶƐŝĚĞƌĂƟŽŶƐ
hŶĚĞƌ�ƚŚĞ�&>^�͕�ĞŵƉůŽǇĞĞƐ�;ŽƚŚĞƌ�ƚŚĂŶ�ƚŚŽƐĞ�ĞǆĞŵƉƚ�ĨƌŽŵ�ƚŚĞ�ƌĞůĞǀĂŶƚ�ƉƌŽǀŝƐŝŽŶƐ�ŽĨ�
ƚŚĞ�&>^�Ϳ�ŵƵƐƚ�ďĞ�ƉĂŝĚ�ŶŽ�ůĞƐƐ�ƚŚĂŶ�Ă�ƐƉĞĐŝĮĞĚ�ŵŝŶŝŵƵŵ�ǁĂŐĞ�ĨŽƌ�ĞĂĐŚ�ŚŽƵƌ�ǁŽƌŬĞĚ͕�
ĂƐ�ǁĞůů�ĂƐ�ĂŶ�ĂĚĚŝƟŽŶĂů�ƉƌĞŵŝƵŵ�ŽĨ�ŽŶĞͲŚĂůĨ�ƚŚĞ�ĞŵƉůŽǇĞĞ Ɛ͛�ƌĞŐƵůĂƌ�ƌĂƚĞ�ĨŽƌ�ĞĂĐŚ�ŚŽƵƌ�
ŽĨ� ŽǀĞƌƟŵĞ�ǁŽƌŬ͘� /ŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶƐ� ĐĂŶ� ƌĞƐƵůƚ� ŝŶ� ůŝĂďŝůŝƚǇ� ĨŽƌ� 
ƵŶƉĂŝĚ�ǁĂŐĞƐ�ĂŶĚ�ŽǀĞƌƟŵĞ�ǁĂŐĞƐ͕�ĂŶ�ĞƋƵĂů�ĂŵŽƵŶƚ�ĂƐ�ůŝƋƵŝĚĂƚĞĚ�ĚĂŵĂŐĞƐ͕�ĂƩŽƌŶĞǇƐ͛�
ĨĞĞƐ�ĂŶĚ�ĐŽƐƚƐ͘��ůƐŽ͕�ďĞĐĂƵƐĞ� ƚŚĞ� ƐƚĂƚƵƚĞ�ƉĞƌŵŝƚƐ� ůĂǁƐƵŝƚƐ� ƚŽ�ďĞ�ďƌŽƵŐŚƚ�ĂƐ� ĐŽůůĞĐƟǀĞ�
ĂĐƟŽŶƐ�ŽŶ�ďĞŚĂůĨ� ŽĨ� ƐŝŵŝůĂƌůǇͲƐŝƚƵĂƚĞĚ�ŽƚŚĞƌƐ͕� ĂŶ�ĞŵƉůŽǇĞƌ Ɛ͛� ůŝĂďŝůŝƚǇ� ĞǆƉŽƐƵƌĞ� ĐĂŶ�ďĞ�
ƋƵŝƚĞ�ƐŝŐŶŝĮĐĂŶƚ�ŝĨ�Ă�ůĂƌŐĞ�ŐƌŽƵƉ�ŽĨ�ǁŽƌŬĞƌƐ�ŝƐ�ĨŽƵŶĚ�ƚŽ�ŚĂǀĞ�ďĞĞŶ�ŝŵƉƌŽƉĞƌůǇ�ĐůĂƐƐŝĮĞĚ�ĂƐ�
independent contractors.

�ŵƉůŽǇĞĞ�tĞůĨĂƌĞ�ĂŶĚ�ZĞƟƌĞŵĞŶƚ��ĞŶĞĮƚƐ�
Employers who misclassify employees as independent contractors and deem them  
ŝŶĞůŝŐŝďůĞ� ĨŽƌ� ƉĂƌƟĐŝƉĂƟŽŶ� ŝŶ� ƚŚĞ� ĐŽŵƉĂŶǇ Ɛ͛� ĞŵƉůŽǇĞĞ� ďĞŶĞĮƚ� ƉůĂŶƐ� ĐĂŶ� ŝŶĐƵƌ� ƐŝŐŶŝĮ�
ĐĂŶƚ�ƚĂǆ�ƉĞŶĂůƟĞƐ�ĨŽƌ�ĨĂŝůŝŶŐ�ƚŽ�ŽīĞƌ�Žƌ�ƉƌŽǀŝĚĞ�ƐƵĸĐŝĞŶƚ�ĐŽǀĞƌĂŐĞ�Žƌ�ŵĂŬĞ�ŶĞĐĞƐƐĂƌǇ� 
ƉƌĞŵŝƵŵ� ƉĂǇŵĞŶƚƐ͘� /Ŷ� ĂĚĚŝƟŽŶ͕� ƐƵĐŚ� ĞŵƉůŽǇĞƌƐ� ƌƵŶ� ƚŚĞ� ƌŝƐŬ� ŽĨ� ŝŶĚŝǀŝĚƵĂů� ĂŶĚ� ĐůĂƐƐ� 
ĂĐƟŽŶ�ůĂǁƐƵŝƚƐ�ŽŶ�ďĞŚĂůĨ�ŽĨ�Ăůů�ŵŝƐĐůĂƐƐŝĮĞĚ�ĞŵƉůŽǇĞĞƐ�ƐĞĞŬŝŶŐ�ƌŝŐŚƚƐ�ƚŽ�ďĞŶĞĮƚƐ͘46 Class 
ĂĐƟŽŶ�ůĂǁƐƵŝƚƐ�ŵĂǇ�ĂůƐŽ�ďĞ�ĮůĞĚ�ƵŶĚĞƌ�ƚŚĞ�ĨĞĚĞƌĂů�&ĂŵŝůǇ�ĂŶĚ�DĞĚŝĐĂů�>ĞĂǀĞ��Đƚ͕�ǁŚŝĐŚ�
ƉƌŽǀŝĚĞƐ�ĞŵƉůŽǇĞĞƐ͕�ďƵƚ�ŶŽƚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�Ă�ƌŝŐŚƚ�ƚŽ�ƵŶƉĂŝĚ�ůĞĂǀĞ�ĨŽƌ�ĐĞƌƚĂŝŶ�
ĨĂŵŝůǇ�ĂŶĚ�ŚĞĂůƚŚ�ƌĞĂƐŽŶƐ�ĂŶĚ�ƉƌŽƚĞĐƚƐ�ĂŐĂŝŶƐƚ�ƚĞƌŵŝŶĂƟŽŶ�ĨŽƌ�ŚĂǀŝŶŐ�ƚĂŬĞŶ�ƐƵĐŚ�ůĞĂǀĞ͘��

tŽƌŬĞƌƐ͛��ŽŵƉĞŶƐĂƟŽŶ�/ŶƐƵƌĂŶĐĞ�
DŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ�ĞŵƉůŽǇĞĞƐ�ĂƐ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ� ĨŽƌ�ǁŽƌŬĞƌƐ͛� ĐŽŵƉĞŶƐĂƟŽŶ�
ƉƵƌƉŽƐĞƐ�ĐĂŶ�ƌĞƐƵůƚ�ŝŶ�ĂŶ�ĂǁĂƌĚ�ŽĨ�ďĞŶĞĮƚƐ͕�ĂƐ�ǁĞůů�ĂƐ�ĂƐƐĞƐƐŵĞŶƚƐ�ŽĨ�Đŝǀŝů�ƉĞŶĂůƟĞƐ�ĂŶĚ�
ƉŽƚĞŶƟĂů� ĐƌŝŵŝŶĂů� ůŝĂďŝůŝƚǇ͕ � ĚĞƉĞŶĚŝŶŐ�ŽŶ� ƚŚĞ�ƉĂƌƟĐƵůĂƌ� ƐƚĂƚĞ Ɛ͛�ǁŽƌŬĞƌƐ͛� ĐŽŵƉĞŶƐĂƟŽŶ�
statute.

^ƚĂƚĞ�DŝƐĐůĂƐƐŝĮĐĂƟŽŶ�^ƚĂƚƵƚĞƐ
DĂŶǇ� ƐƚĂƚĞ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ůĂǁƐ� ŝŵƉŽƐĞ� Đŝǀŝů� ƉĞŶĂůƟĞƐ� ĂŶĚ� ƌĞƐƟƚƵƟŽŶ� ƌĞƋƵŝƌĞŵĞŶƚƐ͕�
ƉĂƌƟĐƵůĂƌůǇ�ŝĨ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ŝƐ�ĨŽƵŶĚ�ƚŽ�ŚĂǀĞ�ŬŶŽǁŝŶŐůǇ�ŵŝƐĐůĂƐƐŝĮĞĚ�ǁŽƌŬĞƌƐ͘�^ƵĐŚ�ƐƚĂƚ-
ƵƚĞƐ�ŵĂǇ�ĂůƐŽ�ŐƌĂŶƚ�ǁŽƌŬĞƌƐ�Ă�ƉƌŝǀĂƚĞ�ƌŝŐŚƚ�ŽĨ�ĂĐƟŽŶ͘47

/s͘ �,Êó�ãÊ�^ãÙç�ãçÙ���Ä�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Z�½�ã®ÊÄÝ«®Ö

Ă͘�,Žǁ�ƚŽ�WƌŽƉĞƌůǇ��ŽĐƵŵĞŶƚ�ƚŚĞ�ZĞůĂƟŽŶƐŚŝƉ

'ŝǀĞŶ�ƚŚĞ�ƉŽƚĞŶƟĂůůǇ�ĚĞǀĂƐƚĂƟŶŐ�ĐŽŶƐĞƋƵĞŶĐĞƐ�ŽĨ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕�ĞǀĞƌǇ�ŝŶĚĞƉĞŶĚĞŶƚ�
ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ƐŚŽƵůĚ�ďĞ�ĐĂƌĞĨƵůůǇ�ĂŶĚ�ĨƵůůǇ�ĚŽĐƵŵĞŶƚĞĚ͘��ĞĨŽƌĞ�ĞŶƚĞƌŝŶŐ�ŝŶƚŽ�
45�WƵď͘�>͘�EŽ͘�ϵϱͲϲϬϬ͕�Α�ϱϯϬ͕�ϵϮ�^ƚĂƚ͘�Ϯϳϲϯ͕�Ϯϴϴϱʹϴϲ͕�ĂƐ�ĂŵĞŶĚĞĚ͘��ůƚŚŽƵŐŚ�ŶŽƚ�ĚŝƌĞĐƚůǇ�Ă�ƉĂƌƚ�ŽĨ�ƚŚĞ�/ŶƚĞƌŶĂů�

ZĞǀĞŶƵĞ��ŽĚĞ͕�ƚŚĞ�ƚĞǆƚ�ŽĨ�ƐĞĐƟŽŶ�ϱϯϬ�ŝƐ�ŝŶĐůƵĚĞĚ�ŝŶ�ƚŚĞ�ŶŽƚĞƐ�ĂĐĐŽŵƉĂŶǇŝŶŐ�Ϯϲ�h͘^͘�͘�Α�ϯϰϬϭ;ĂͿ͘
46  See�Ϯϵ�h͘^͘�͘�Α�ϭϭϯϮ;ĂͿ;ϭͿ͘
47 ^ĞĞ͕�Ğ͘Ő͕͘�ƚŚĞ�DĂƐƐĂĐŚƵƐĞƩƐ�DŝƐĐůĂƐƐŝĮĐĂƟŽŶ��Đƚ͕�DĂƐƐ͘�'ĞŶ͘�>Ăǁ�ĐŚ͘�ϭϰϵ͕�Α�ϭϰϴ�͖�ƚŚĞ�DĂƌǇůĂŶĚ�tŽƌŬƉůĂĐĞ�

&ƌĂƵĚ��Đƚ͕�DĚ͘��ŽĚĞ��ŶŶ͕͘�>Ăď͘�Θ��ŵƉů͘�ΑΑ�ϯͲϵϬϭ�ƚŽ�ͲϵϮϬ͖�ƚŚĞ�<ĂŶƐĂƐ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ƐƚĂƚƵƚĞ͕�<ĂŶ͘�^ƚĂƚ͘��ŶŶ͘�
Α�ϰϰͲϳϲϲ;ĂͿ͖�ĂŶĚ�ƚŚĞ�EĞǁ�DĞǆŝĐŽ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ůĂǁ͕�E͘D͘�^ƚĂƚ͘��ŶŶ͘�Α�ϲϬͲϭϯͲϯ͘ϭ;�Ϳ͘

�ÃÖ½Êù��Ý�òÝ�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Ͳ�çÄ®ã���Ýã�ã�Ý�Ê¥��Ã�Ù®��
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ƚŚĞ� ƌĞůĂƟŽŶƐŚŝƉ͕� ƚŚĞ� ŚŝƌŝŶŐ� ĐŽŵƉĂŶǇ� ƐŚŽƵůĚ� ŽďƚĂŝŶ� ďĂƐŝĐ� ŝŶĨŽƌŵĂƟŽŶ� ĂŶĚ� ƐƵƉƉŽƌƟŶŐ�
ĚŽĐƵŵĞŶƚĂƟŽŶ�ĨƌŽŵ�ƚŚĞ�ƉƌŽƐƉĞĐƟǀĞ�ĐŽŶƚƌĂĐƚŽƌ͕ �ŝŶĐůƵĚŝŶŐ͗

•� ƚŚĞ� ƐƚƌƵĐƚƵƌĞ�ŽĨ� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ďƵƐŝŶĞƐƐ� ;Ğ͘Ő͕͘� ƐŽůĞ�ƉƌŽƉƌŝĞƚŽƌƐŚŝƉ͕�
ůŝŵŝƚĞĚ�ůŝĂďŝůŝƚǇ�ĐŽŵƉĂŶǇ͕ �ĐŽƌƉŽƌĂƟŽŶ͕�ƉĂƌƚŶĞƌƐŚŝƉ͕�ĞƚĐ͘Ϳ͖

•� ǁŚĞƚŚĞƌ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŚĂƐ�ĂŶǇ�ĞŵƉůŽǇĞĞƐ�Žƌ�ǁŽƌŬ�ƵŶĚĞƌ�ƐƵďĐŽŶƚƌĂĐƚƐ͖�
• whether the independent contractor has performed similar services for other 

ĐŽŵƉĂŶŝĞƐ͖�
•� ǁŚĞƚŚĞƌ�ĂŶĚ�ǁŚĞƌĞ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵĂŝŶƚĂŝŶƐ�ĂŶ�ŽĸĐĞ�;ŽƚŚĞƌ�ƚŚĂŶ�ƚŚĞ�

ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ŚŽŵĞͿ͖
•� ŚŽǁ�ĂŶĚ�ǁŚĞƌĞ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ�ŵĂƌŬĞƚƐ�ĂŶĚ�ĂĚǀĞƌƟƐĞƐ�ƐĞƌǀŝĐĞƐ͖�
•� ƚŚĞ�ƚǇƉĞƐ�ŽĨ�ŝŶƐƵƌĂŶĐĞ�ĐŽǀĞƌĂŐĞ�ŵĂŝŶƚĂŝŶĞĚ�ďǇ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͖�ĂŶĚ
•� ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ƚĂǆ�ŝĚĞŶƟĮĐĂƟŽŶ�ŶƵŵďĞƌ͘

/Ĩ� ƚŚĞ� ŝŶĨŽƌŵĂƟŽŶ� ŽďƚĂŝŶĞĚ� ĚĞŵŽŶƐƚƌĂƚĞƐ� ƚŽ� ƚŚĞ� ŚŝƌŝŶŐ� ƉĂƌƚǇ Ɛ͛� ƐĂƟƐĨĂĐƟŽŶ� ƚŚĂƚ� ƚŚĞ� 
ƉƌŽƐƉĞĐƟǀĞ�ǁŽƌŬĞƌ�ŵĞĞƚƐ�ďĂƐŝĐ�ƉƌĞƌĞƋƵŝƐŝƚĞƐ� ƚŽ�ƋƵĂůŝĨǇ�ĂƐ�ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�
ĂŶĚ� ƚŚĂƚ� ƚŚĞ� ǁŽƌŬ� ƚŽ� ďĞ� ƉĞƌĨŽƌŵĞĚ� ƐƵŝƚƐ� ƚŚĞ� ĐƌŝƚĞƌŝĂ� ĨŽƌ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� 
ĂƌƌĂŶŐĞŵĞŶƚ͕�ƚŚĞ�ŶĞǆƚ�ƐƚĞƉ�ŶŽƌŵĂůůǇ�ŝƐ�ƚŽ�ĚŽĐƵŵĞŶƚ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ŝŶ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�
ĐŽŶƚƌĂĐƚŽƌ�ĂŐƌĞĞŵĞŶƚ͘�dŚĂƚ�ĂŐƌĞĞŵĞŶƚ�ƐŚŽƵůĚ͕�Ăƚ�Ă�ŵŝŶŝŵƵŵ͕�ƐƉĞĐŝĨǇ�ƚŚĞ�ĨŽůůŽǁŝŶŐ͗

•� ƚŚĞ�ĚƵƌĂƟŽŶ�ŽĨ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�;ǁŚŝĐŚ�ƐŚŽƵůĚ�ďĞ�ƟĞĚ�ƚŽ�ƚŚĞ�ĚƵƌĂƟŽŶ�ŽĨ�ƚŚĞ�ƉƌŽũĞĐƚ�
ĨŽƌ�ǁŚŝĐŚ�ƚŚĞ�ǁŽƌŬĞƌ�ŝƐ�ƌĞƚĂŝŶĞĚͿ͖

•� ƚŚĞ�ŶĂƚƵƌĞ�ĂŶĚ�ƐĐŽƉĞ�ŽĨ�ƐĞƌǀŝĐĞƐ�ƚŽ�ďĞ�ƉƌŽǀŝĚĞĚ�;ǁŚŝĐŚ�ƐŚŽƵůĚ�ďĞ�ĚŝīĞƌĞŶƚ� ĨƌŽŵ�
ƚŚŽƐĞ�ƉĞƌĨŽƌŵĞĚ�ďǇ�ƌĂŶŬͲĂŶĚͲĮůĞ�ĞŵƉůŽǇĞĞƐͿ͖

•� ƚŚĞ�ŵĂŶŶĞƌ�ĂŶĚ�ĐŽŶĚŝƟŽŶƐ�ĨŽƌ�ƉĂǇŵĞŶƚ�ŽĨ�ĐŽŵƉĞŶƐĂƟŽŶ�;Ğ͘Ő͕͘�Ă�ĮǆĞĚ�ƐƵŵ�ƵƉŽŶ�
ĐŽŵƉůĞƟŽŶ�ŽĨ�ƚŚĞ�ƉƌŽũĞĐƚ�Žƌ�ŝĚĞŶƟĮĞĚ�ŵŝůĞƐƚŽŶĞƐͿ͖

•� ƚŚĂƚ�ƚŚĞ�ƐĞƌǀŝĐĞ�ƉƌŽǀŝĚĞƌ�ŝƐ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĂŶĚ�ŶŽƚ�ĂŶ�ĞŵƉůŽǇĞĞ͖
•� ƚŚĂƚ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ǁŝůů�ŶŽƚ�ďĞ�ĞůŝŐŝďůĞ�ƚŽ�ƉĂƌƟĐŝƉĂƚĞ�ŝŶ�ĂŶǇ�ĞŵƉůŽǇĞĞ�

ďĞŶĞĮƚƐ͖
•� ƚŚĂƚ� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ͕ � ĂŶĚ� ŶŽƚ� ƚŚĞ� ĐŽŵƉĂŶǇ͕ � ǁŝůů� ďĞ� ƌĞƐƉŽŶƐŝďůĞ� ĨŽƌ�

ƉĂǇŵĞŶƚ�ŽĨ�Ăůů�ĂƉƉůŝĐĂďůĞ�ƚĂǆĞƐ�ĂŶĚ�ůĞŐĂůůǇ�ƌĞƋƵŝƌĞĚ�ĐŽŶƚƌŝďƵƟŽŶƐ͖
•� ƚŚĂƚ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ǁŝůů�ƉƌŽǀŝĚĞ�ŚŝƐ�Žƌ�ŚĞƌ�ŽǁŶ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�

ĐŽǀĞƌĂŐĞ͖
• what other insurance coverage the independent contractor is required to carry for 

ƚŚĞ�ĚƵƌĂƟŽŶ�ŽĨ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ͖
•� ƚŚĂƚ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ�ŝƐ�ĨƌĞĞ�ƚŽ�ƐĞƚ�ŚŝƐ�Žƌ�ŚĞƌ�ŽǁŶ�ŚŽƵƌƐ�ŽĨ�ǁŽƌŬ�ĂŶĚ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ŝŶ�

ǁŚĂƚ�ŵĂŶŶĞƌ�ĂŶĚ�ƐĞƋƵĞŶĐĞ�ƚŚĞ�ǁŽƌŬ�ƐŚŽƵůĚ�ďĞ�ĐŽŵƉůĞƚĞĚ͖
•� ƚŚĂƚ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ǁŝůů�ƐƵƉƉůǇ�ĂŶĚ�ƵƐĞ�ŚŝƐ�Žƌ�ŚĞƌ�ŽǁŶ�ĞƋƵŝƉŵĞŶƚ͖
•� ƚŚĂƚ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ�ǁŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ƉĂǇ�ŚŝƐ�Žƌ�ŚĞƌ�ŽǁŶ�ďƵƐŝŶĞƐƐ�ĞǆƉĞŶƐĞƐ͖
•� ƚŚĂƚ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŝƐ�ĨƌĞĞ�ƚŽ�ŚŝƌĞ�ŚŝƐ�Žƌ�ŚĞƌ�ŽǁŶ�ĞŵƉůŽǇĞĞƐ͖
•� ƚŚĞ�ĐŽŶĚŝƟŽŶƐ�ŽŶ�ǁŚŝĐŚ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ŵĂǇ�ďĞ�ƚĞƌŵŝŶĂƚĞĚ�ĂŶĚ�ƚŚĞ�ĐŽŶƐĞƋƵĞŶĐĞƐ�

ŽĨ�ĞĂƌůǇ�ƚĞƌŵŝŶĂƟŽŶ͕�ŝŶĐůƵĚŝŶŐ�ĂŶǇ�ŶŽƟĐĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĂŶĚ�ƉŽƚĞŶƟĂů�ƉĞŶĂůƟĞƐ͖�ĂŶĚ
•� ĂŶǇ�ĚĞƐŝƌĞĚ�ŝŶĚĞŵŶŝĮĐĂƟŽŶ�;Ğ͘Ő͕͘�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ĂŐƌĞĞŵĞŶƚ�ƚŽ�ŝŶĚĞŵŶŝĨǇ�

ĂŶĚ�ĚĞĨĞŶĚ� ƚŚĞ� ĐŽŵƉĂŶǇ� ŝŶ� ƚŚĞ�ĞǀĞŶƚ�ŽĨ� ůŽƐƐ͕� ĚĂŵĂŐĞ�Žƌ� ůŝĂďŝůŝƚǇ� ĐĂƵƐĞĚ�ďǇ� ƚŚĞ�
contractor’s own negligence).

'ŝǀĞŶ� ƚŚĞ� ŐƌĞĂƚ� ǀĂƌŝĂďŝůŝƚǇ� ŝŶ� ƌĞůĞǀĂŶƚ� ĐůĂƐƐŝĮĐĂƟŽŶ� ƚĞƐƟŶŐ͕� ƉĂƌƟĐƵůĂƌůǇ� ŝŶ� ůŝŐŚƚ� ŽĨ� ƚŚĞ�
ŵĂŶǇ�ĚŝīĞƌĞŶƚ�ĂƉƉƌŽĂĐŚĞƐ�ƵŶĚĞƌ�ƐƚĂƚĞ�ůĂǁ͕�ŝƚ�ŝƐ�ƐƚƌŽŶŐůǇ�ƌĞĐŽŵŵĞŶĚĞĚ�ƚŚĂƚ�ƚŚĞ�ĂŐƌĞĞ-
ŵĞŶƚ�ďĞ�ƌĞǀŝĞǁĞĚ�ďǇ�ĐŽƵŶƐĞů͕�ŝŶ�ůŝŐŚƚ�ŽĨ�ĂƉƉůŝĐĂďůĞ�ƐƚĂŶĚĂƌĚƐ�ĂŶĚ�ĂĐƚƵĂů�ƉƌĂĐƟĐĞ͘��ĂƌĞ-
ĨƵů� ƐƚƌƵĐƚƵƌŝŶŐ�ŽĨ� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�ĂŐƌĞĞŵĞŶƚ� ŝƐ� ŝŵƉĞƌĂƟǀĞ� ƚŽ�ĞŶƐƵƌĞ� ƚŚĂƚ�
ƚŚĞ�ĂŐƌĞĞŵĞŶƚ�ŝƚƐĞůĨ�ĚŽĞƐ�ŶŽƚ�ĐŽŶƚĂŝŶ�ƚĞƌŵƐ�ƐƵŐŐĞƐƟŶŐ�ƚŚĂƚ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ŚĂƐ�Ă�ƌŝŐŚƚ�ƚŽ�
ĐŽŶƚƌŽů�ƚŚĞ�ŵĂŶŶĞƌ�ĂŶĚ�ŵĞĂŶƐ�ďǇ�ǁŚŝĐŚ�ƚŚĞ�ǁŽƌŬĞƌ�ƉĞƌĨŽƌŵƐ�ƚŚĞ�ƚĂƐŬƐ�ƐĞƚ�ĨŽƌƚŚ�ŝŶ�ƚŚĞ�
contract.

L&E Global

ď͘��ĂǇͲƚŽͲ�ĂǇ�DĂŶĂŐĞŵĞŶƚ�ŽĨ�ƚŚĞ�ZĞůĂƟŽŶƐŚŝƉ

�ǀĞŶ�ƚŚĞ�ŵŽƐƚ�ǁĞůůͲĚƌĂŌĞĚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĂŐƌĞĞŵĞŶƚ�ŝƐ�ŽĨ�ůŝƩůĞ�ǀĂůƵĞ�ŝĨ�ŝƚ�ĚŽĞƐ�
ŶŽƚ�ĂĐĐƵƌĂƚĞůǇ�ƌĞŇĞĐƚ�ƌĞĂůŝƚǇ͘��ŽŵƉĂŶŝĞƐ�ƐŚŽƵůĚ�ŵĂŬĞ�ĞǀĞƌǇ�ĞīŽƌƚ�ƚŽ�ŐƌĂŶƚ�ŝŶĚĞƉĞŶĚĞŶƚ�
contractors the level of independence required to preserve the integrity of an indepen-
ĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ĐůĂƐƐŝĮĐĂƟŽŶ͘�tŚĞŶĞǀĞƌ�ƉŽƐƐŝďůĞ͕� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ƐŚŽƵůĚ�
ďĞ�Ă� ƐĞƉĂƌĂƚĞůǇ� ŝŶĐŽƌƉŽƌĂƚĞĚ�ďƵƐŝŶĞƐƐ͘� /ĚĞĂůůǇ͕ � ĐŽŶƚƌĂĐƚŽƌƐ� ƐŚŽƵůĚ�ďĞ�ĂďůĞ� ƚŽ�ƐĞƚ� ƚŚĞŝƌ�
ŽǁŶ�ŚŽƵƌƐ͕�ŚĂǀĞ�ĨƌĞĞĚŽŵ�ŝŶ�ƐĞůĞĐƟŶŐ�ƚŚĞ�ƐŝƚĞ�Ăƚ�ǁŚŝĐŚ�ǁŽƌŬ�ŝƐ�ƉĞƌĨŽƌŵĞĚ�ĂŶĚ�ďĞ�ĨƌĞĞ�ƚŽ�
ŽīĞƌ�ƚŚĞŝƌ�ƐĞƌǀŝĐĞƐ�ƚŽ�ŽƚŚĞƌ�ƉŽƚĞŶƟĂů�ĐůŝĞŶƚƐ͘��ĂǇͲƚŽͲĚĂǇ�ƐƵƉĞƌǀŝƐŝŽŶ�ĂŶĚ�ĚŝƌĞĐƟŽŶ�ŽĨ�ƚŚĞ�
ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�ǁŽƌŬ�ŝŶ�ƉĂƌƟĐƵůĂƌ�ƐŚŽƵůĚ�ďĞ�ĂǀŽŝĚĞĚ͘�

�ŽŶƚƌĂĐƚŽƌ�ǁŽƌŬ�ĂƐƐŝŐŶŵĞŶƚƐ�ƐŚŽƵůĚ�ŶŽƚ�ŵŝƌƌŽƌ�ƚŚŽƐĞ�ŐŝǀĞŶ�ƚŽ�ĞŵƉůŽǇĞĞƐ͘�ZĂƚŚĞƌ͕ �Ğŵ-
ƉůŽǇĞƌƐ�ƐŚŽƵůĚ�ĐĂƌĞĨƵůůǇ�ĂŶĚ�ĐůĞĂƌůǇ�ĚĞĮŶĞ�ƉƌŽũĞĐƚƐ�ĚĞƐŝŐŶĂƚĞĚ�ĨŽƌ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐ-
ƚŽƌƐ͕�ĂŶĚ�ƐĞƚ�ƐƉĞĐŝĮĐ�ƐƚĂƌƚ�ĂŶĚ�ĞŶĚ�ĚĂƚĞƐ͘��ŶǇ� ŝŶƚĞƌŶĂů�ĞǀĂůƵĂƟŽŶ�ŽĨ� ƚŚĞ�ƉĞƌĨŽƌŵĂŶĐĞ�
ŽĨ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ƐŚŽƵůĚ� ĨŽĐƵƐ� ŽŶ� ƚŚĞ�ƋƵĂůŝƚǇ� ĂŶĚ� ĂĐĐĞƉƚĂďŝůŝƚǇ� ŽĨ� ƚŚĞ�ĮŶĂů�
ǁŽƌŬ�ƉƌŽĚƵĐƚ�ƌĂƚŚĞƌ�ƚŚĂŶ�ƚŚĞ�ŵĂŶŶĞƌ�ŝŶ�ǁŚŝĐŚ�ŝƚ�ǁĂƐ�ƉƌŽĚƵĐĞĚ͘�hŶĚĞƌ�ŶŽ�ĐŝƌĐƵŵƐƚĂŶĐĞƐ�
ƐŚŽƵůĚ�ĂŶ�ĞŵƉůŽǇĞƌ�ƵƐĞ�ŝƚƐ�ĞŵƉůŽǇĞĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ƌĞǀŝĞǁ�ƉƌŽĐĞƐƐ�ƚŽ�ĞǀĂůƵĂƚĞ�ƚŚĞ�ǁŽƌŬ�
ĚŽŶĞ�ďǇ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͘ �/ƚ�ŝƐ�ĂůƐŽ�ĂĚǀŝƐĂďůĞ�ƚŽ�ƌĞƋƵŝƌĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐ-
ƚŽƌƐ�ƚŽ�ƉƌŽǀŝĚĞ�ƉĞƌŝŽĚŝĐ�ƉƌŽŐƌĞƐƐ�ƌĞƉŽƌƚƐ�ĂŶĚ�ƚŽ�ƐƵďŵŝƚ�ƌĞŐƵůĂƌ�ŝŶǀŽŝĐĞƐ�ĂƐ�ĚĞĮŶĞĚ�ƚĂƌ-
ŐĞƚƐ�ĂƌĞ�ŵĞƚ͘�DŽƌĞŽǀĞƌ͕ � ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ƐŚŽƵůĚ�ŶĞǀĞƌ�ďĞ�ƉĂŝĚ�ĂƐ�ƉĂƌƚ�ŽĨ� ƚŚĞ�
company’s regular employee payroll.

tŚĞƌĞ�ŝƚ�ŝƐ�ŶŽƚ�ƉŽƐƐŝďůĞ�ŝŶ�ƉƌĂĐƟĐĞ�ƚŽ�ĐŽŶĨŽƌŵ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ƚŽ�ƚŚĞ�ůĞŐĂů�ƌĞƋƵŝƌĞŵĞŶƚƐ͕�
ĞŵƉůŽǇĞƌƐ�ŵĂǇ�ǁŝƐŚ� ƚŽ�ĐŽŶƐŝĚĞƌ�ĂůƚĞƌŶĂƟǀĞƐ�ƐƵĐŚ�ĂƐ� ƌĞͲĚŽĐƵŵĞŶƟŶŐ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�
ƚŽ�ĂůŝŐŶ�ŝƚ�ǁŝƚŚ�ƚŚĞ�ĂƉƉůŝĐĂďůĞ�ƐƚĂŶĚĂƌĚƐ͕�Žƌ�ƌĞƚĂŝŶŝŶŐ�Ă�ƚŚŝƌĚͲƉĂƌƚǇ�ƐƚĂĸŶŐ�Žƌ�ǁŽƌŬĨŽƌĐĞ�
ŵĂŶĂŐĞŵĞŶƚ�ĐŽŵƉĂŶǇ͘��ůƚŚŽƵŐŚ�ŶŽƚ�Ă�ƉĂŶĂĐĞĂ͕�ƚŚĞ�ƵƐĞ�ŽĨ�ƚŚŝƌĚͲƉĂƌƚǇ�ƐƚĂĸŶŐ�ŽƌŐĂŶŝ-
ǌĂƟŽŶƐ�ĐĂŶ�ƉƌŽǀŝĚĞ�Ă�ŵĞĂŶŝŶŐĨƵů�ďƵīĞƌ�ƚŽ�ůŝĂďŝůŝƚǇ�ƵŶĚĞƌ�ŵĂŶǇ�ĐŝƌĐƵŵƐƚĂŶĐĞƐ�ĂŶĚ�ĐŽƵůĚ�
ŐƌĞĂƚůǇ�ƐŝŵƉůŝĨǇ�ĚĂǇͲƚŽͲĚĂǇ�ŵĂŶĂŐĞŵĞŶƚ�ŽĨ�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ͘�

s͘ �dÙ�Ä�Ý��Ä��^Ö��®¥®����Ý�Ý

a. New or Expected Developments

ZĞĐĞŶƚ� ǇĞĂƌƐ� ŚĂǀĞ� ƐĞĞŶ� ǀĂƐƚůǇ� ƐƚĞƉƉĞĚͲƵƉ�ĞŶĨŽƌĐĞŵĞŶƚ� ĞīŽƌƚƐ� ŽŶ� ƚŚĞ�ƉĂƌƚ� ŽĨ� ĨĞĚĞƌĂů�
ĂŶĚ�ƐƚĂƚĞ�ŐŽǀĞƌŶŵĞŶƚ�ĂŐĞŶĐŝĞƐ�ƐĞĞŬŝŶŐ�ƚŽ�ƌĞŵĞĚǇ�ƌĞǀĞŶƵĞ�ƐŚŽƌƞĂůůƐ�ŝŶ�ƚŚĞ�ǁĂŬĞ�ŽĨ�ƚŚĞ�
ĞĐŽŶŽŵŝĐ�ĚŽǁŶƚƵƌŶ�ƚŚĂƚ�ďĞŐĂŶ�ŝŶ�ϮϬϬϴ͘��ůů�ƚŚĞ�ǁŚŝůĞ͕�ƚŚĞ�ƉůĂŝŶƟī Ɛ͛�ďĂƌ�ŚĂƐ�ŝŶĐƌĞĂƐŝŶŐůǇ�
ƚĂƌŐĞƚĞĚ�ĞŵƉůŽǇĞƌ�ƵƐĞ�ŽĨ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�ĂŶĚ�ƚŚĞ�ŶƵŵďĞƌ�ŽĨ�ĐůĂƐƐ�ĂĐƟŽŶ�ůĂǁ-
ƐƵŝƚƐ�ĂůůĞŐŝŶŐ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ƵŶĚĞƌ�ĨĞĚĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ůĂǁƐ�ŚĂƐ�ƌŝƐĞŶ�ƐƚĞĞƉůǇ͘��ůů�ƚŚĞƐĞ�
ĚĞǀĞůŽƉŵĞŶƚƐ�ŚĂǀĞ�ƉůĂĐĞĚ�ĐŽŵƉĂŶŝĞƐ�ǁŚŽ�ĞŶƚĞƌ�ŝŶƚŽ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶ-
ƐŚŝƉƐ�Ăƚ�ƐƵďƐƚĂŶƟĂů�ƌŝƐŬ�ŽĨ�ĂĚǀĞƌƐĞ�ĮŶĚŝŶŐƐ�ĂŶĚ�ũƵĚŐŵĞŶƚƐ͘

/ŶĐƌĞĂƐĞĚ�/ŶƚĞƌŶĂů�ZĞǀĞŶƵĞ�^ĞƌǀŝĐĞ��ŶĨŽƌĐĞŵĞŶƚ�ĂŶĚ�sŽůƵŶƚĂƌǇ�^ĞƩůĞŵĞŶƚ�WƌŽŐƌĂŵƐ
/Ŷ� ϮϬϭϬ͕� ƚŚĞ� /Z^� ůĂƵŶĐŚĞĚ� ĂŶ� ŝŶƚĞŶƐŝĮĞĚ� ĞŶĨŽƌĐĞŵĞŶƚ� ƉƌŽŐƌĂŵ� ŝŶǀŽůǀŝŶŐ� ǁŝĚĞƐƉƌĞĂĚ� 
ĂƵĚŝƚƐ� ŽĨ� ďƵƐŝŶĞƐƐĞƐ� ƚŽ� ƵŶĐŽǀĞƌ� ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ŝƐƐƵĞƐ͘� �� ǇĞĂƌ� ůĂƚĞƌ͕ � ƚŚĞ� ĂŐĞŶĐǇ� 
ĂŶŶŽƵŶĐĞĚ�Ă�ŶĞǁ�sŽůƵŶƚĂƌǇ��ůĂƐƐŝĮĐĂƟŽŶ�^ĞƩůĞŵĞŶƚ�WƌŽŐƌĂŵ�;͞s�^W͟Ϳ͕�ĂůůŽǁŝŶŐ�Ğŵ-
ƉůŽǇĞƌƐ�ƚŽ�ǀŽůƵŶƚĂƌŝůǇ�ƌĞĐůĂƐƐŝĨǇ�ǁŽƌŬĞƌƐ�ƉƌĞǀŝŽƵƐůǇ�ƚƌĞĂƚĞĚ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�
ǁŝƚŚŽƵƚ�ŝŶĐƵƌƌŝŶŐ�ƚĂǆ�ŽďůŝŐĂƟŽŶƐ�Žƌ�ƉĞŶĂůƟĞƐ�ĨŽƌ�ƉĂƐƚ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶƐ͘�hŶĚĞƌ�ƚŚĞ�s�^W͕ �
ĞŵƉůŽǇĞƌƐ�ƌĞĐĞŝǀĞ�ŝŵŵƵŶŝƚǇ�ĨƌŽŵ�/Z^�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ĂƵĚŝƚƐ�ŝŶ�ĞǆĐŚĂŶŐĞ�ĨŽƌ�ƉĂǇŵĞŶƚ�ŽĨ�
ϭϬй�ŽĨ�ƚŚĞ�ĞŵƉůŽǇŵĞŶƚ�ƚĂǆ�ůŝĂďŝůŝƚǇ�ĨŽƌ�ŵŝƐĐůĂƐƐŝĮĞĚ�ǁŽƌŬĞƌƐ�ĨŽƌ�ŽŶĞ�ǇĞĂƌ͘ �/ŶƚĞƌĞƐƚ�ĂŶĚ�
ƉĞŶĂůƟĞƐ�ĂƌĞ�ǁĂŝǀĞĚ͘�dŽ�ďĞ�ĞůŝŐŝďůĞ�ƚŽ�ƉĂƌƟĐŝƉĂƚĞ�ŝŶ�ƚŚĞ�s�^W͕ �ĂŶ�ĞŵƉůŽǇĞƌ�ŵƵƐƚ͕�ĂŵŽŶŐ�
ŽƚŚĞƌ�ŵĂƩĞƌƐ͕�ŚĂǀĞ�ĐŽŶƐŝƐƚĞŶƚůǇ�ƚƌĞĂƚĞĚ�ƚŚĞ�ĂīĞĐƚĞĚ�ǁŽƌŬĞƌƐ�ĂƐ�ŶŽŶĞŵƉůŽǇĞĞƐ�ŝŶ�ƚŚĞ�
ƉĂƐƚ�ĂŶĚ�ŚĂǀĞ�ĮůĞĚ�ƚŚĞ�ƌĞƋƵŝƌĞĚ�&ŽƌŵƐϭϬϵϵ�ĨŽƌ�ƚŚĞƐĞ�ǁŽƌŬĞƌƐ�ĨŽƌ�Ăƚ�ůĞĂƐƚ�ƚŚĞ�ƉƌĞǀŝŽƵƐ�
three years. 
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WĂƌƟĐŝƉĂƟŽŶ� ŝŶ� ƚŚĞ� s�^W� ŚĂƐ� ďĞĞŶ� ƌĞůĂƟǀĞůǇ� ƐƉĂƌƐĞ͕� ŵŽƐƚ� ůŝŬĞůǇ� ďĞĐĂƵƐĞ� ƚŚĞ� s�^W� 
ƌĞƐŽůǀĞƐ�ŽŶůǇ�ĂŶ�ĞŵƉůŽǇĞƌ Ɛ͛�ƉŽƚĞŶƟĂů�ĨĞĚĞƌĂů�ƚĂǆ�ůŝĂďŝůŝƚǇ͕ �ďƵƚ�ŶŽƚ�ĂŶǇ�ƉŽƚĞŶƟĂů�ůŝĂďŝůŝƚǇ�
ĂƌŝƐŝŶŐ�ĨƌŽŵ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ƵŶĚĞƌ�ƐƚĂƚĞ�ƚĂǆ͕�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ͕�ǁĂŐĞͲĂŶĚͲŚŽƵƌ͕ �ǁŽƌŬ-
ĞƌƐ͛�ĐŽŵƉĞŶƐĂƟŽŶ�ĂŶĚ�ŽƚŚĞƌ�ĞŵƉůŽǇŵĞŶƚͲƌĞůĂƚĞĚ�ůĂǁƐ͘��ŽŶĐĞƌŶĞĚ�ƚŚĂƚ�ƉĂƌƟĐŝƉĂƟŽŶ�ŝŶ�
ƚŚĞ�ƉƌŽŐƌĂŵ�ŵĂǇ�ŚŝŐŚůŝŐŚƚ�ƚŚĞ�ĞǆŝƐƚĞŶĐĞ�ŽĨ�ƉŽƚĞŶƟĂů�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝƐƐƵĞƐ�ĂŶĚ�ŝŶǀŝƚĞ�
ĨƵƌƚŚĞƌ�ĂƵĚŝƚƐ�ĂŶĚ�ůĂǁƐƵŝƚƐ͕�ŵĂŶǇ�ĐŽŵƉĂŶŝĞƐ�ŚĂǀĞ�ƌĞŵĂŝŶĞĚ�ǁĂƌǇ͘�

^ƚĞƉƉĞĚͲƵƉ�/ŶƚĞƌĂŐĞŶĐǇ��ŽŽƉĞƌĂƟŽŶ
/Ŷ� ^ĞƉƚĞŵďĞƌ� ϮϬϭϭ͕� ƚŚĞ� hŶŝƚĞĚ� ^ƚĂƚĞƐ� �ĞƉĂƌƚŵĞŶƚ� ŽĨ� >ĂďŽƌ� ĂŶŶŽƵŶĐĞĚ� ƚŚĂƚ� ŝƚ� ŚĂĚ� 
ĞŶƚĞƌĞĚ�ŝŶƚŽ�ĂŶ�ƵŶƉƌĞĐĞĚĞŶƚĞĚ�DĞŵŽƌĂŶĚƵŵ�ŽĨ�hŶĚĞƌƐƚĂŶĚŝŶŐ�;͞DKh͟Ϳ�ǁŝƚŚ�ƚŚĞ�/Z^͘�
dŚĞ�DKh�ƉƌŽǀŝĚĞƐ�ƚŚĞ�ĨŽƵŶĚĂƟŽŶ�ĨŽƌ�ĨƵƚƵƌĞ�ĐŽŽƉĞƌĂƟŽŶ�ĂŶĚ�ŝŶĨŽƌŵĂƟŽŶ�ƐŚĂƌŝŶŐ�ĂŵŽŶŐ�
ƚŚĞ� ƚǁŽ� ĂŐĞŶĐŝĞƐ� ƚŽ� ĨĂĐŝůŝƚĂƚĞ� ĞŶŚĂŶĐĞĚ� ĞŶĨŽƌĐĞŵĞŶƚ� ŽĨ� ĨĞĚĞƌĂů� ƚĂǆ͕� ǁĂŐĞͲĂŶĚͲŚŽƵƌ͕ �
ǁŽƌŬƉůĂĐĞ�ƐĂĨĞƚǇ�ĂŶĚ�ďĞŶĞĮƚƐ�ůĂǁƐ�ŝŶ�ƌĞƐƉŽŶƐĞ�ƚŽ�ĂůůĞŐĞĚ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ�ĞŵƉůŽǇĞĞƐ͘

^ĞǀĞƌĂů�ƐƚĂƚĞƐ�ŚĂǀĞ�ůŝŬĞǁŝƐĞ�ĨŽƌŵĞĚ�ŝŶƚĞƌĂŐĞŶĐǇ�ĂŶĚ�ũŽŝŶƚ�ƚĂƐŬ�ĨŽƌĐĞƐ�ƚŽ�ĐŽŵďĂƚ�ƚŚĞ�ƉĞƌ-
ĐĞŝǀĞĚ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ƉƌŽďůĞŵ͘�dŚĞ�ƚĂƐŬ�ĨŽƌĐĞƐ�ĂƌĞ�ŐĞŶĞƌĂůůǇ�ƌĞƐƉŽŶƐŝďůĞ�ĨŽƌ�ĨĂĐŝůŝƚĂƟŶŐ�
ƚŚĞ�ƐŚĂƌŝŶŐ�ŽĨ� ŝŶĨŽƌŵĂƟŽŶ�ĂŶĚ�ƌĞƐŽƵƌĐĞƐ�ĂŵŽŶŐ�ƚŚĞ�ƌĞůĞǀĂŶƚ�ĂĚŵŝŶŝƐƚƌĂƟǀĞ�ĂŐĞŶĐŝĞƐ͕�
ĚĞǀĞůŽƉŝŶŐ�ũŽŝŶƚ�ŝŶǀĞƐƟŐĂƟǀĞ�ĂŶĚ�ĞŶĨŽƌĐĞŵĞŶƚ�ƐƚƌĂƚĞŐŝĞƐ͕�ĂŶĚ�ĞŶĐŽƵƌĂŐŝŶŐ�ƚŚĞ�ƌĞƉŽƌƚ-
ŝŶŐ�ŽĨ�ĂůůĞŐĞĚ�ǀŝŽůĂƟŽŶƐ͘��ŐĞŶĐŝĞƐ� ŝŶ�Ăƚ� ůĞĂƐƚ�ϭϰ�ƐƚĂƚĞƐ�ŚĂǀĞ�ĂĚĚŝƟŽŶĂůůǇ�ƐŝŐŶĞĚ�DKhƐ�
ǁŝƚŚ�ƚŚĞ�ĨĞĚĞƌĂů�>ĂďŽƌ��ĞƉĂƌƚŵĞŶƚ Ɛ͛�tĂŐĞͲĂŶĚͲŚŽƵƌ��ŝǀŝƐŝŽŶ͘��ƚ�ƚŚĞ�ƐĂŵĞ�ƟŵĞ͕�ϯϰ�ƐƚĂƚĞ�
ĂŐĞŶĐŝĞƐ�ŶŽǁ�ƐŚĂƌĞ�ŝŶĨŽƌŵĂƟŽŶ�ĐŽŶĐĞƌŶŝŶŐ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝƐƐƵĞƐ�ǁŝƚŚ�ƚŚĞ�/Z^�ĂƐ�ƉĂƌƚ�
ŽĨ�ƚŚĞ�/Z^�YƵĞƐƟŽŶĂďůĞ��ŵƉůŽǇŵĞŶƚ�dĂǆ�WƌĂĐƟĐĞƐ�ŝŶŝƟĂƟǀĞ͕�ǁŚŝĐŚ�ĂŝŵƐ�ƚŽ�ŝĚĞŶƟĨǇ�ƵŶ-
ůĂǁĨƵů�ĞŵƉůŽǇŵĞŶƚ�ƚĂǆ�ƉƌĂĐƟĐĞƐ͘

�Ɛ�Ă�ƌĞƐƵůƚ�ŽĨ�ƚŚŝƐ�ǀĂƐƚůǇ�ŝŵƉƌŽǀĞĚ�ĐŽŵŵƵŶŝĐĂƟŽŶ�ĂŶĚ�ĐŽůůĂďŽƌĂƟŽŶ�ĂŵŽŶŐ�ĚŝīĞƌĞŶƚ�ĨĞĚ-
ĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ĂŐĞŶĐŝĞƐ͕�Ă�ƐŝŶŐůĞ�ĂƵĚŝƚ�ďǇ�ŽŶĞ�ĂŐĞŶĐǇ�ŵĂǇ�ŶŽǁ�ƌĞƐƵůƚ�ŝŶ�ŝŶǀĞƐƟŐĂƟŽŶƐ�ĂŶĚ�
ĞŶĨŽƌĐĞŵĞŶƚ�ĂĐƟŽŶƐ�Ăƚ�ŵƵůƟƉůĞ�ůĞǀĞůƐ�ƵŶĚĞƌ�ŵƵůƟƉůĞ�ĚŝīĞƌĞŶƚ�ůĂǁƐ͕�ĞĂĐŚ�ǁŝƚŚ�ŝƚƐ�ŽǁŶ�
ƉŽƚĞŶƟĂů�ƉĞŶĂůƟĞƐ�ĂŶĚ�ŽƚŚĞƌ�ĐŽŶƐĞƋƵĞŶĐĞƐ͘�dŚŝƐ�ŵĞĂŶƐ�ƚŚĂƚ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ�ĞǀĞŶ�Ă�
ƐŝŶŐůĞ�ƉŽƐŝƟŽŶ�ĐĂƌƌŝĞƐ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ĞǆƉĂŶƐŝǀĞ�ĂŐĞŶĐǇ�ĞŶĨŽƌĐĞŵĞŶƚ͘��Ɛ�ĂŐĞŶĐŝĞƐ�ŚĂǀĞ�ŝŶƚĞŶ-
ƐŝĮĞĚ�ƚŚĞ�ƉƵďůŝĐŝƚǇ�ŽĨ�ĞŶĨŽƌĐĞŵĞŶƚ�ƉƌŽĐĞĞĚŝŶŐƐ͕�ƐƵĐŚ�ĂĐƟŽŶƐ�ŶŽǁ�ŵŽƌĞ�ĞĂƐŝůǇ�ĂƩƌĂĐƚ�ƚŚĞ�
ĂƩĞŶƟŽŶ�ŽĨ�ƚŚĞ�ƉůĂŝŶƟī Ɛ͛�ďĂƌ͕ �ƌĞƐƵůƟŶŐ�ŝŶ�Ă�ŐƌĞĂƚĞƌ�ƌŝƐŬ�ŽĨ�ƉƌŝǀĂƚĞ�ůĂǁƐƵŝƚƐ͘

�ĞƉĂƌƚŵĞŶƚ�ŽĨ�>ĂďŽƌ�;�K>Ϳ�hƉĚĂƚĞƐ�ĂŶĚ�'ƵŝĚĞůŝŶĞƐ
KŶ��ĞĐĞŵďĞƌ� ϭϵƚŚ͕� ϮϬϭϲ� ƚŚĞ��ĞƉĂƌƚŵĞŶƚ� ŽĨ� >ĂďŽƌ� ;͞�K>͟ Ϳ� ƵƉĚĂƚĞĚ� ŝƚƐ� /ŶĚĞƉĞŶĚĞŶƚ�
�ŽŶƚƌĂĐƚŽƌ�ŵŝƐĂůŝŐŶŵĞŶƚ�ǁĞďƉĂŐĞ͕� ƌĞŝƐƐƵŝŶŐ� ŝƚƐ� ƌĞƐŽƵƌĐĞƐ� ŽŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�
ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ĂŶĚ�ŐƌŽƵƉŝŶŐ�ƚŚĞƐĞ�ƌĞƐŽƵƌĐĞƐ�ƚŽŐĞƚŚĞƌ�ǁŝƚŚ�ƌĞƐŽƵƌĐĞƐ�ĨƌŽŵ�ŽƚŚĞƌ�ĨĞĚ-
ĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ĂŐĞŶĐŝĞƐ�ŽŶ�ƚŚĞ�ŝƐƐƵĞ͘��ůƚŚŽƵŐŚ�ŶŽ�ŝŶĨŽƌŵĂƟŽŶ�ƉƌŽǀŝĚĞĚ�ŝƐ�ŶĞǁ͕�ŝƚ�ƐŝŐŶŝ-
ĮĞƐ�ƚŚĞ��K>͛ Ɛ�ĐŽŶƟŶƵĞĚ�ĨŽĐƵƐ�ŽŶ�ƚŚĞ�ŝƐƐƵĞ�ŽĨ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕�
ďƌŝŶŐŝŶŐ�ĂǁĂƌĞŶĞƐƐ�ƚŽ�ďŽƚŚ�ǁŽƌŬĞƌƐ�ĂŶĚ�ĞŵƉůŽǇĞƌƐ�ŽĨ�ƚŚŝƐ�ŝƐƐƵĞ͘

• �K>�'ƵŝĚĂŶĐĞ�KŶ��ƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ�ĂŶĚ�ƚŚĞ�&>^� 48

KŶ� :ƵůǇ�ϭϱ͕�ϮϬϭϱ͕� ŝŶ� ůŝŐŚƚ�ŽĨ�Ă�ƉĞƌĐĞŝǀĞĚ� ŝŶĐƌĞĂƐĞ� ŝŶ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ�ĞŵƉůŽǇĞĞƐ�ĂƐ�
independent contractors49�ůĂƌŐĞůǇ�ĚƵĞ�ƚŽ�ŚŽǁ�ďƵƐŝŶĞƐƐĞƐ�ĂƌĞ�ďĞŝŶŐ�ƌĞƐƚƌƵĐƚƵƌĞĚ�ŽĨ�ůĂƚĞ͕�
the Department of Labor (the government agency which enforces the FLSA) issued guide-
ůŝŶĞƐ�ƌĞŐĂƌĚŝŶŐ�ƚŚĞ�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�&>^� Ɛ͛�ĚĞĮŶŝƟŽŶ�ŽĨ�ĞŵƉůŽǇĞĞ�ĂƐ�͞ ƚŽ�ƐƵīĞƌ�Žƌ�ƉĞƌŵŝƚ�
ƚŽ�ǁŽƌŬ͟�ƐƚĂŶĚĂƌĚ�ƚŽ�ƚŚĞ�ŝĚĞŶƟĮĐĂƟŽŶ�ŽĨ�ǁŽƌŬĞƌƐ�ŵŝƐĐůĂƐƐŝĮĞĚ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐ-
ƚŽƌƐ͘�dŚĞ��K>�ĐůĂƌŝĮĞĚ�ƚŚĂƚ�ƚŚĞ�ĨĂĐƚŽƌƐ�ĨŽƵŶĚ�ŝŶ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ�ƐŚŽƵůĚ�ďĞ�ĂƉ-
ƉůŝĞĚ�ŝŶ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ƚŚĞ�ďƌŽĂĚ�ƐĐŽƉĞ�ŽĨ�ƚŚĞ�&>^� Ɛ͛�͞ƐƵīĞƌ�Žƌ�ƉĞƌŵŝƚ͟�ƐƚĂŶĚĂƌĚ͕�ǁŚŝĐŚ�
ǁĂƐ�͞ƐƉĞĐŝĮĐĂůůǇ�ĚĞƐŝŐŶĞĚ�ƚŽ�ĞŶƐƵƌĞ�ĂƐ�ďƌŽĂĚ�Ă�ƐĐŽƉĞ�ĂƐ�ĐŽǀĞƌĂŐĞ�ĂƐ�ƉŽƐƐŝďůĞ͘͟ �dŚĞ�&>^��
͚Ɛ�ƐƚĂƚƵƚŽƌǇ�ĚĞĮŶŝƟŽŶƐ�ƌĞũĞĐƚĞĚ�ƚŚĞ�ŵŽƌĞ�ŶĂƌƌŽǁ�ĐŽŵŵŽŶ�ůĂǁ�ĐŽŶƚƌŽů�ƚĞƐƚ͕�ŝŶ�ĚĞĨĞƌĞŶĐĞ�
48���ĚŵŝŶŝƐƚƌĂƚŽƌ Ɛ͛�/ŶƚĞƌƉƌĞƚĂƟŽŶ�EŽ͘�ϮϬϭϱ�/ƐƐƵĞĚ�ďǇ��ĚŵŝŶŝƐƚƌĂƚŽƌ��ĂǀŝĚ�tĞŝů͕�dŚĞ��ƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�&>^� Ɛ͛��

͞^ƵīĞƌ�Žƌ�WĞƌŵŝƚ͟�^ƚĂŶĚĂƌĚ�ŝŶ�ƚŚĞ�/ĚĞŶƟĮĐĂƟŽŶ�ŽĨ��ŵƉůŽǇĞĞƐ�tŚŽ�ĂƌĞ�DŝƐĐůĂƐƐŝĮĞĚ�ĂƐ�/ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐ-
ƚŽƌƐ͕�ĂǀĂŝůĂďůĞ�Ăƚ�ŚƩƉƐ͗ͬͬǁǁǁ͘ĚŽů͘ŐŽǀͬǁŚĚͬǁŽƌŬĞƌƐͬDŝƐĐůĂƐƐŝĮĐĂƟŽŶͬ�/ͲϮϬϭϱͺϭ͘ƉĚĨ͘

49���ĐĐŽƌĚŝŶŐ�ƚŽ�ƚŚĞ��ƵƌĞĂƵ�ŽĨ�>ĂďŽƌ�^ƚĂƟƐƟĐƐ͕�ĂƉƉƌŽǆŝŵĂƚĞůǇ�ϯ͘ϰ�ŵŝůůŝŽŶ�ǁŽƌŬĞƌƐ�ĂƌĞ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ�
ĐŽŶƚƌĂĐƚŽƌƐ�ǁŚĞŶ�ƚŚĞǇ�ƐŚŽƵůĚ�ďĞ�ĐůĂƐƐŝĮĞĚ�ĂƐ�ĞŵƉůŽǇĞĞƐ͘�ϭϬ�ʹ�ϮϬй�ŽĨ�ĞŵƉůŽǇĞƌƐ�ŵŝƐĐůĂƐƐŝĨǇ�Ăƚ�ůĞĂƐƚ�ŽŶĞ�
ǁŽƌŬĞƌ͘

L&E Global

ƚŽ�ƚŚĞ�ĞĐŽŶŽŵŝĐ�ƌĞĂůŝƟĞƐ�ƚĞƐƚ�ǁŚŝĐŚ�ƐŚŽƵůĚ�ƌĞĂĚ�ŝŶ�ůŝŶĞ�ǁŝƚŚ�ƚŚĞ�&>^� Ɛ͛�͞ƐƵīĞƌ�Žƌ�ƉĞƌŵŝƚ͟�
ƐƚĂŶĚĂƌĚ�ǁŚŝĐŚ�͞ƐƚƌĞƚĐŚĞĚ�ƚŚĞ�ŵĞĂŶŝŶŐ�ŽĨ�͚ĞŵƉůŽǇĞĞ͛�ƚŽ�ĐŽǀĞƌ�ƐŽŵĞ�ƉĂƌƟĞƐ�ǁŚŽ�ŵŝŐŚƚ�
ŶŽƚ�ƋƵĂůŝĨǇ�ĂƐ�ƐƵĐŚ�ƵŶĚĞƌ�Ă�ƐƚƌŝĐƚ�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ƚƌĂĚŝƟŽŶĂů�ĂŐĞŶĐǇ�ůĂǁ�ƉƌŝŶĐŝƉůĞƐ͟50. Thus 
ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ�ƐŚŽƵůĚ�ďĞ�ĐŽŶƐƚƌƵĞĚ�ǁŝƚŚ�ĂǁĂƌĞŶĞƐƐ�ƚŽ�ƚŚĞ�&>^� Ɛ͟�͞ŽǀĞƌĂƌ-
ĐŚŝŶŐ�ƉƌŝŶĐŝƉůĞ͟�ŽĨ�ďƌŽĂĚ�ĐŽǀĞƌĂŐĞ�ĨŽƌ�ǁŽƌŬĞƌƐ͘�dŚĞ�ŵĂŝŶ�ĂŶĂůǇƐŝƐ�ƌĞƐƚƐ�ŽŶ�ǁŚĞƚŚĞƌ�ƚŚĞ�
ǁŽƌŬĞƌ�ŝƐ�ĞĐŽŶŽŵŝĐĂůůǇ�ĚĞƉĞŶĚĞŶƚ�ŽŶ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ĂƐ�ŽƉƉŽƐĞĚ�ƚŽ�ŝŶ�ďƵƐŝŶĞƐƐ�ĨŽƌ�Śŝŵͬ
ŚĞƌ�ƐĞůĨ͘ �/Ĩ�ƚŚĞ�ǁŽƌŬĞƌ�ŝƐ�ĞĐŽŶŽŵŝĐĂůůǇ�ĚĞƉĞŶĚĞŶƚ�ŽŶ�ƚŚĞ�ĞŵƉůŽǇĞƌ͕ �ƚŚĞŶ�ƚŚĞ�ǁŽƌŬĞƌ�ŝƐ�ĂŶ�
employee.

'ƵŝĚŝŶŐ�ƚŚĞ�ĚĞƚĞƌŵŝŶĂƟŽŶ�ŽĨ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ŝƐ�ĞĐŽŶŽŵŝĐĂůůǇ�ĚĞƉĞŶĚĞŶƚ�ŽŶ�ƚŚĞ�Ğŵ-
ƉůŽǇĞƌƐ�ĂƌĞ�ƚŚĞ�ĨĂĐƚŽƌƐ�ĨƌŽŵ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ͘�dŚĞ��K>�ƉƌŽǀŝĚĞƐ�ŝŶƚĞƌƉƌĞƚĂƟŽŶ�
ŽĨ� ƚŚĞ�Ɛŝǆ� ĨĂĐƚŽƌƐ�ŽĨ� ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ͕� ĨĂĐƚŽƌͲďǇͲĨĂĐƚŽƌ͕ �ĐŝƟŶŐ�ĐĂƐĞ� ůĂǁ�ŵĞŶ-
ƟŽŶĞĚ�ƚŚƌŽƵŐŚŽƵƚ�ƚŚŝƐ�ĂƌƟĐůĞ͘�͞�ůů�ŽĨ�ƚŚĞ�ĨĂĐƚŽƌƐ�ŵƵƐƚ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ŝŶ�ĞĂĐŚ�ĐĂƐĞ͕�ĂŶĚ�
ŶŽ�ŽŶĞ�ĨĂĐƚŽƌ�;ƉĂƌƟĐƵůĂƌůǇ�ƚŚĞ�ĐŽŶƚƌŽů�ĨĂĐƚŽƌͿ�ŝƐ�ĚĞƚĞƌŵŝŶĂƟǀĞ�ŽĨ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ŝƐ�ĂŶ�
ĞŵƉůŽǇĞĞ͕͟ ��ĂǀŝĚ�tĞŝů͕��K>��ĚŵŝŶŝƐƚĞƌ�ƐĂŝĚ͘� �,Ğ�ĞŵƉŚĂƐŝǌĞĚ�ƚŚĂƚ�ƚŚĞ�ĨĂĐƚŽƌƐ�͞ƐŚŽƵůĚ�
ŶŽƚ�ďĞ�ĂƉƉůŝĞĚ�ŝŶ�Ă�ŵĞĐŚĂŶŝĐĂů�ĨĂƐŚŝŽŶ͕�ďƵƚ�ǁŝƚŚ�ĂŶ�ƵŶĚĞƌƐƚĂŶĚŝŶŐ�ƚŚĂƚ�ƚŚĞ�ĨĂĐƚŽƌƐ�ĂƌĞ�
ŝŶĚŝĐĂƚŽƌƐ�ŽĨ�ƚŚĞ�ďƌŽĂĚĞƌ�ĐŽŶĐĞƉƚ�ŽĨ�ĞĐŽŶŽŵŝĐ�ĚĞƉĞŶĚĞŶĐĞ͘͟ �DŽƌĞŽǀĞƌ�ƚŚĞ�ůĂďĞů�ŐŝǀĞŶ�ƚŽ�
Ă�ǁŽƌŬĞƌ�ďǇ�ŚŝƐ�ĞŵƉůŽǇĞƌ͕ �Žƌ�ĞǀĞŶ�ĂŐƌĞĞĚ�ƵƉŽŶ�ďǇ�ďŽƚŚ�ƚŚĞ�ǁŽƌŬĞƌ�ĂŶĚ�ĞŵƉůŽǇĞƌ͕ �ŝƐ�ŶŽƚ�
ĚĞƚĞƌŵŝŶĂƟǀĞ͘�dŚĞ��K>�ĂĚǀŝƐĞĚ�ƚŚĂƚ�ƚŚŝƐ�ƐĂŵĞ�ĂŶĂůǇƐŝƐ�ƐŚŽƵůĚ�ďĞ�ĂƉƉůŝĞĚ�ǁŚĞŶ�ĐŽŶƐŝĚ-
ĞƌĞĚ�ƚŚĞ�ƐƚĂƚƵƐ�ŽĨ�Ă�ǁŽƌŬĞƌ�ƵŶĚĞƌ�ƚŚĞ�&ĂŵŝůǇ�ĂŶĚ�DĞĚŝĐĂů�>ĞĂǀĞ��Đƚ͕�ĂŶĚ�ƚŚĞ�DŝŐƌĂŶƚ�ĂŶĚ�
^ĞĂƐŽŶĂů��ŐƌŝĐƵůƚƵƌĂů�tŽƌŬĞƌ�WƌŽƚĞĐƟŽŶ��Đƚ͕�ďŽƚŚ�ŽĨ�ǁŚŝĐŚ�ƵƐĞ�ƚŚĞ�&>^� Ɛ͛�ĚĞĮŶŝƟŽŶ�ŽĨ�
͞ĞŵƉůŽǇ͘͟ �/Ŷ�ĂĚĚŝƟŽŶ�ƚŽ�ƚŚĞ�ĨĂĐƚŽƌƐ�ŽĨ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞĂůŝƟĞƐ�dĞƐƚ͕�ƚŚĞ��K>�ĂůƐŽ�ƉƌŽǀŝĚĞƐ�
ƚŚĞ�ĨŽůůŽǁŝŶŐ�ĨĂĐƚŽƌƐ�ĨŽƌ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ŝƐ�ĂŶ�ĞŵƉůŽǇĞĞ�Žƌ�ŝŶĚĞƉĞŶ-
dent contractor.51

• the method of payment
• how free the employer is to replace one employee with another 
• whether the alleged independent contractor is listed on the payroll with appropriate 

ƚĂǆ�ĚĞĚƵĐƟŽŶƐ�
• whether the possible employer must approve the employees of the alleged 

independent contractor 
•� ǁŚĞƚŚĞƌ�ƚŚĞ�ƉŽƐƐŝďůĞ�ĞŵƉůŽǇĞƌ�ŬĞĞƉƐ�ƚŚĞ�ďŽŽŬƐ�ĂŶĚ�ƉƌĞƉĂƌĞƐ�ƚŚĞ�ƉĂǇƌŽůů� ĨŽƌ�ƚŚĞ�

possible employee
•� ǁŚĞƚŚĞƌ� ƚŚĞ� ĂůůĞŐĞĚ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ŝƐ� ĂƐƐŝŐŶĞĚ� ƚŽ� Ă� ƉĂƌƟĐƵůĂƌ� ƚĞƌƌŝƚŽƌǇ�

without freedom of movement 
• whether the independent contractor has an independent economic interest in his 

Žƌ�ŚĞƌ�ǁŽƌŬ
•� ŚŽǁ�ƚŚĞ�ƌĞƐƉĞĐƟǀĞ�ƚĂǆ�ƌĞƚƵƌŶƐ�ŽĨ�ƚŚĞ�ƉĂƌƟĞƐ�ůŝƐƚ�ƚŚĞ�ĐŽŵƉĞŶƐĂƟŽŶ�ƉĂŝĚ

/Ŷ�ĂĚĚŝƟŽŶ͕�ƚŚĞ��K>�ƉƌŽǀŝĚĞƐ�Ă�ůŝƐƚ�ŽĨ�ĨĂĐƚŽƌƐ͕�ǁŚŝĐŚ�ŝƚ�ĮŶĚƐ�͞ŝƌƌĞůĞǀĂŶƚ͟�ƚŽ�ƚŚĞ�ĚĞƚĞƌŵŝ-
ŶĂƟŽŶ�ŽĨ�Ă�ǁŽƌŬĞƌ�ĂƐ�ĂŶ�ĞŵƉůŽǇĞĞ�Žƌ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ52: 

•� ǁŚĞƚŚĞƌ�ƚŚĞ�ǁŽƌŬĞƌ�ŚĂƐ�Ă�ůŝĐĞŶƐĞ�ĨƌŽŵ�Ă�ƐƚĂƚĞ�Žƌ�ůŽĐĂů�ŐŽǀĞƌŶŵĞŶƚ
•� ƚŚĞ�ŵĞĂƐƵƌĞŵĞŶƚ͕�ŵĞƚŚŽĚ͕�Žƌ�ĚĞƐŝŐŶĂƟŽŶ�ŽĨ�ĐŽŵƉĞŶƐĂƟŽŶ�
•� ƚŚĞ�ĨĂĐƚ�ƚŚĂƚ�ŶŽ�ĐŽŵƉĞŶƐĂƟŽŶ�ŝƐ�ƉĂŝĚ�ĂŶĚ�ƚŚĞ�ǁŽƌŬĞƌ�ŵƵƐƚ�ƌĞůǇ�ĞŶƟƌĞůǇ�ŽŶ�ƟƉƐ�
•� ƚŚĞ�ƉůĂĐĞ�ǁŚĞƌĞ�ƚŚĞ�ǁŽƌŬ�ŝƐ�ƉĞƌĨŽƌŵĞĚ�
• the absence of a formal employment agreement

�ůƚŚŽƵŐŚ� ƚŚĞ� �K>� ŐƵŝĚĞůŝŶĞƐ͕� ůĞŐĂůůǇ͕ � ĐŽŶƚĂŝŶ� ŶŽƚŚŝŶŐ� ŶĞǁ͕� ƚŚĞǇ� ƐŝŐŶŝĨǇ� Ă� ŚĞŝŐŚƚĞŶĞĚ� 
ĨŽĐƵƐ� ŽŶ� ƚŚĞ� ĐŽŶĐĞƉƚ� ŽĨ� ͞ĞĐŽŶŽŵŝĐ� ĚĞƉĞŶĚĞŶĐĞ͟� ŝŶ� ƚŚĞ� ĞŵƉůŽǇĞĞ� ǀ͘ � ŝŶĚĞƉĞŶĚĞŶƚ� 
ĐŽŶƚƌĂĐƚŽƌ� ĂŶĂůǇƐŝƐ͕� ĂƐ�ǁĞůů� ĂƐ� ĐŽŶĮƌŵĂƟŽŶ� ƚŚĂƚ� ƚŚĞ� ŝƐƐƵĞ� ŽĨ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�
ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ŝƐ� Ă� ŬĞǇ� ŝƐƐƵĞ� ĨŽƌ� ƚŚĞ��K>͕� ĂŶĚ�ŽŶĞ�ǁŚŝĐŚ�ĞŵƉůŽǇĞƌƐ� ƐŚŽƵůĚ� ĂŶĂůǇǌĞ� 
ǁŝƚŚ�ĐĂƵƟŽŶ͘

50  EĂƟŽŶǁŝĚĞ�DƵƚ͘�/ŶƐ͘��Ž͘�ǀ͘��ĂƌĚĞŶ͕�ϱϬϯ�h͘^͘�ϯϭϴ͕�ϯϮϲ�;ϭϵϵϮͿ͘
51  See�h͘^͘��ĞƉ͛ƚ�ŽĨ�>ĂďŽƌ͕ �&ŝĞůĚ�KƉĞƌĂƟŽŶƐ�,ĂŶĚďŽŽŬ�ĐŚ͘�ϭϬ͕�ΑΑ�ϭϬďϬϱ;ĂͿ͕�ϭϬďϬϳ;ĂͿ�;ϭϵϵϯͿ�;&K,�Ϯ͘ϭϬďͿ͘
52  See�h͘^͘��ĞƉ͛ƚ�ŽĨ�>ĂďŽƌ͕ �&ŝĞůĚ�KƉĞƌĂƟŽŶƐ�,ĂŶĚďŽŽŬ�ĐŚ͘�ϭϬ͕�Α�ϭϬďϬϳ;ĐͿ;ϭϵϵϯͿ�;&K,�Ϯ͘ϭϬďͿ͘

�ÃÖ½Êù��Ý�òÝ�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Ͳ�çÄ®ã���Ýã�ã�Ý�Ê¥��Ã�Ù®��

484 485



WƌŽƉŽƐĞĚ�&ĞĚĞƌĂů�>ĞŐŝƐůĂƟŽŶ�

• /ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌ�dĂǆ�&ĂŝƌŶĞƐƐ�ĂŶĚ�^ŝŵƉůŝĮĐĂƟŽŶ��Đƚ�ŽĨ�ϮϬϭϱ 53

/Ŷ�DĂǇ� ϮϬϭϱ͕� ZĞƉƌĞƐĞŶƚĂƟǀĞ� �ƌŝŬ� WĂƵůƐĞŶ� ŽĨ�DŝŶŶĞƐŽƚĂ� ŝŶƚƌŽĚƵĐĞĚ� ƚŚĞ� /ŶĚĞƉĞŶĚĞŶƚ�
�ŽŶƚƌĂĐƚŽƌ� dĂǆ� &ĂŝƌŶĞƐƐ� ĂŶĚ� ^ŝŵƉůŝĮĐĂƟŽŶ� �Đƚ� ǁŚŝĐŚ� ĞǆƉƌĞƐƐůǇ� ƐƚĂƚĞƐ� ƚŚĂƚ� ƚŚĞ� ƚĞƌŵ� 
͞ĞŵƉůŽǇŵĞŶƚ�ƐƚĂƚƵƐ͟�ƐŚĂůů�ŵĞĂŶ�ƚŚĞ�ĐůĂƐƐŝĮĐĂƟŽŶ�ŽĨ�ĂŶ�ŝŶĚŝǀŝĚƵĂů�ĂƐ�ĂŶ�ĞŵƉůŽǇĞĞ�Žƌ�/��
ƵŶĚĞƌ�ƚŚĞ�ĐŽŵŵŽŶ�ůĂǁ�ƌƵůĞƐ͕�ĂŶĚ�ǁŽƵůĚ�ĐŽĚŝĨǇ�Ă�ŶĞǁ�ĨŽƌŵ�ŽĨ�͞ƐĂĨĞ�ŚĂƌďŽƌ͟�ŝĨ�ǁŽƌŬĞƌ�
met all four of the following factors:

•� ŝŶĐƵƌƐ�ƐŝŐŶŝĮĐĂŶƚ�ĮŶĂŶĐŝĂů�ƌĞƐƉŽŶƐŝďŝůŝƚǇ�ĨŽƌ�ƉƌŽǀŝĚŝŶŐ�ĂŶĚ�ŵĂŝŶƚĂŝŶŝŶŐ�ĞƋƵŝƉŵĞŶƚ�
ĂŶĚ�ĨĂĐŝůŝƟĞƐ͖

•� ŝŶĐƵƌƐ�ƵŶƌĞŝŵďƵƌƐĞĚ�ĞǆƉĞŶƐĞƐ�Žƌ�ƌŝƐŬƐ�ŝŶĐŽŵĞ�ŇƵĐƚƵĂƟŽŶƐ�ďĞĐĂƵƐĞ�ƌĞŵƵŶĞƌĂƟŽŶ�ŝƐ�
“directly related to sales or other output rather than solely to the number of hours 
ĂĐƚƵĂůůǇ�ǁŽƌŬĞĚ�Žƌ�ĞǆƉĞŶƐĞƐ�ŝŶĐƵƌƌĞĚ͖͟

• is compensated on such factors as percentage of revenue or scheduled rates and 
ŶŽƚ�ƐŽůĞůǇ�ŽŶ�ƚŚĞ�ďĂƐŝƐ�ŽĨ�ŚŽƵƌƐ�Žƌ�ƟŵĞ�ĞǆƉĞŶĚĞĚ͖�ĂŶĚ

•� ͞ƐƵďƐƚĂŶƟĂůůǇ� ĐŽŶƚƌŽůƐ� ƚŚĞ� ŵĞĂŶƐ� ĂŶĚ� ŵĂŶŶĞƌ� ŽĨ� ƉĞƌĨŽƌŵŝŶŐ� ƚŚĞ� ƐĞƌǀŝĐĞƐ͟� ŝŶ�
ĐŽŶĨŽƌŵŝƚǇ� ǁŝƚŚ� ƌĞŐƵůĂƚŽƌǇ� ƌĞƋƵŝƌĞŵĞŶƚƐ͕� Žƌ� ͞ƚŚĞ� ƐƉĞĐŝĮĐĂƟŽŶƐ� ŽĨ� ƚŚĞ� ƐĞƌǀŝĐĞ�
ƌĞĐŝƉŝĞŶƚ� Žƌ� ƉĂǇŽƌ� ĂŶĚ� ĂŶǇ� ĂĚĚŝƟŽŶĂů� ƌĞƋƵŝƌĞŵĞŶƚƐ͟� ŝŶ� ƚŚĞ� ƉĂƌƟĞƐ͛� ǁƌŝƩĞŶ� /��
agreement.

dŚŝƐ�ďŝůů�ŚĂƐ�Ă�ŶĂƌƌŽǁ�ƐĐŽƉĞ͕�ůŝŵŝƚĞĚ�ƚŽ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ǁŚŽ�ďŝůů�ĨŽƌ�ƐĞƌǀŝĐĞƐ�ƐƵĐŚ�
ĂƐ�ĚƌŝǀĞƌƐ�ĂŶĚ�ŵĞƐƐĂŐĞ�ĐŽƵƌŝĞƌƐ͘�dŚĞ�ďŝůů�ǁŽƵůĚ�ŚĂǀĞ�ŶŽ�ŝŵƉĂĐƚ�ŽŶ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ�ǁĂƐ�
deemed employee or independent contractor under the FLSA. Similar bills have been 
ƉƌŽƉŽƐĞĚ�ŝŶ�ƚŚĞ�ƉĂƐƚ͕�ĂŶĚ�ŶŽ�ĐŽŶŐƌĞƐƐŝŽŶĂů�ĂĐƟŽŶ�ǁĂƐ�ƚĂŬĞŶ54. 

KƚŚĞƌ�ƉƌŽƉŽƐĞĚ�ďŝůůƐ�ƌĞůĂƟŶŐ�ƚŽ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ŝŶĐůƵĚĞ�ʹ�ƚŚĞ�
&Ăŝƌ�WůĂǇŝŶŐ�&ŝĞůĚ��Đƚ� ;ŝŶƚƌŽĚƵĐĞĚ� ŝŶ�ϮϬϭϬ͕�ĂŶĚ�ĂŐĂŝŶ� ŝŶ�ϮϬϭϮ͕�ĂŶĚ�ϮϬϭϯͿ 55͕� ƚŚĞ�WĂǇƌŽůů�
&ƌĂƵĚ� WƌĞǀĞŶƟŽŶ� �Đƚ� ;ŝŶƚƌŽĚƵĐĞĚ� ŝŶ� ϮϬϭϭ͕� ĂŶĚ� ĂŐĂŝŶ� ŝŶ� ϮϬϭϯ͕� ĂŶĚ� ϮϬϭϰͿ 56͕� ĂŶĚ� ƚŚĞ� 
�ŵƉůŽǇŵĞŶƚ�DŝƐĐůĂƐƐŝĮĐĂƟŽŶ��Đƚ�;ŝŶƚƌŽĚƵĐĞĚ� ŝŶ�ϮϬϬϴ͕�ĂŶĚ�ĂŐĂŝŶ� ŝŶ�ϮϬϭϬ�ĂŶĚ�ϮϬϭϭͿ57. 
None of these bills have resulted in enactment.

b. Recent Amendments to the Law

�ŵĞƌŐĞŶƚ�^ƚĂƚĞ�DŝƐĐůĂƐƐŝĮĐĂƟŽŶ�>ĞŐŝƐůĂƟŽŶ
�Ɛ�ƐƚĂƚĞ�ĂŐĞŶĐŝĞƐ�ĂƌĞ�ĐŽůůĂďŽƌĂƟŶŐ�ǁŝƚŚ�ƚŚĞ�ĨĞĚĞƌĂů�ŐŽǀĞƌŶŵĞŶƚ�Ăƚ� ŝŶĐƌĞĂƐŝŶŐ�ƌĂƚĞƐ�ƚŽ�
ĐƵƌď�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕�Ă�ƐŝŐŶŝĮĐĂŶƚ�ŶƵŵďĞƌ�ŽĨ�ƐƚĂƚĞ� ůĞŐŝƐůĂƚƵƌĞƐ�ŚĂǀĞ�ĂůƐŽ�ĞŶƚĞƌĞĚ�ƚŚĞ�
ĨƌĂǇ�ďǇ�ƉĂƐƐŝŶŐ�ůĞŐŝƐůĂƟŽŶ͘�^ŽŵĞ�ŽĨ�ƚŚĞ�ŶĞǁ�ůĂǁƐ�ĂƌĞ�ƐƉĞĐŝĮĐ�ƚŽ�ĐĞƌƚĂŝŶ�ŝŶĚƵƐƚƌŝĞƐ�ǁŚĞƌĞ�
ǁŽƌŬĞƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ� ŝƐ�ƉĞƌĐĞŝǀĞĚ� ƚŽ�ŚĂǀĞ�ďĞĞŶ�ƉĂƌƟĐƵůĂƌůǇ� ƌĂŵƉĂŶƚ͘� &Žƌ�ĞǆĂŵƉůĞ͕�
ŝŶ� ϮϬϬϳ͕� EĞǁ� :ĞƌƐĞǇ� ƉĂƐƐĞĚ� ƚŚĞ� �ŽŶƐƚƌƵĐƟŽŶ� /ŶĚƵƐƚƌǇ� /ŶĚĞƉĞŶĚĞŶƚ� �ŽŶƚƌĂĐƚŽƌ� �Đƚ͘58 
dŚĞ� ƐƚĂƚƵƚĞ� ĐƌĞĂƚĞƐ� Ă� ƌĞďƵƩĂďůĞ� ƉƌĞƐƵŵƉƟŽŶ� ƚŚĂƚ� ĨƵůůͲƟŵĞ� ĐŽŶƐƚƌƵĐƟŽŶ�ǁŽƌŬĞƌƐ� ĂƌĞ� 
ĞŵƉůŽǇĞĞƐ�ĂŶĚ�ŶŽƚ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ͕� ĨŽƌ�ƉƵƌƉŽƐĞƐ�ŽĨ�ŵĂŶǇ�EĞǁ� :ĞƌƐĞǇ� ůĂďŽƌ�
ĂŶĚ�ĞŵƉůŽǇŵĞŶƚ�ƐƚĂƚƵƚĞƐ͘�WĞŶĂůƟĞƐ�ĨŽƌ�ǀŝŽůĂƟŽŶƐ�ŝŶĐůƵĚĞ�ƐƵƐƉĞŶƐŝŽŶ�ŽĨ�ƚŚĞ�ĐŽŶƚƌĂĐƚŽƌ Ɛ͛�
ƌĞŐŝƐƚƌĂƟŽŶ͕�͞ƐƚŽƉͲǁŽƌŬ͟�ŽƌĚĞƌƐ͕�ĂŶĚ�Đŝǀŝů�ĮŶĞƐ͘�^ŝŵŝůĂƌ�ƐƚĂƚƵƚĞƐ�ŚĂǀĞ�ďĞĞŶ�ĞŶĂĐƚĞĚ� ŝŶ�

53�ϭϭϯƚŚ��ŽŶŐƌĞƐƐ͕�ϮĚ�^ĞƐƐŝŽŶ͕�,͘Z͘�ϰϲϭϭ͘��ŵĞŶĚŵĞŶƚ�ƚŽ�ƚŚĞ�&>^�͕�ĂǀĂŝůĂďůĞ�Ăƚ�ŚƩƉƐ͗ͬͬǁǁǁ͘ŐƉŽ͘ŐŽǀͬĨĚƐǇƐͬƉŬŐͬ
�/>>^ͲϭϭϯŚƌϰϲϭϭŝŚͬƉĚĨͬ�/>>^ͲϭϭϯŚƌϰϲϭϭŝŚ͘ƉĚĨ͘

54�^ĞĞ�/ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌ�dĂǆ�&ĂŝƌŶĞƐƐ�ĂŶĚ�^ŝŵƉůŝĮĐĂƟŽŶ��Đƚ�ŽĨ�ϮϬϭϮ͕�,͘Z͘�ϰϲϭϭ͕�ĂǀĂŝůĂďůĞ�Ăƚ�ŚƩƉƐ͗ͬͬǁǁǁ͘
ŐƉŽ͘ŐŽǀͬĨĚƐǇƐͬƉŬŐͬ�/>>^ͲϭϭϮŚƌϲϲϱϯŝŚͬƉĚĨͬ�/>>^ͲϭϭϮŚƌϲϲϱϯŝŚ͘ƉĚĨ͘

ϱϱ�&Ăŝƌ�WůĂǇŝŶŐ�&ŝĞůĚ��Đƚ�ŽĨ�ϮϬϭϯ͕�^͘ϭϳϬϲ͕�ĂǀĂŝůĂďůĞ�Ăƚ�ŚƩƉƐ͗ͬͬǁǁǁ͘ŐƉŽ͘ŐŽǀͬĨĚƐǇƐͬƉŬŐͬ�/>>^ͲϭϭϯƐϭϳϬϲŝƐͬƉĚĨͬ
�/>>^ͲϭϭϯƐϭϳϬϲŝƐ͘ƉĚĨ͘

56�^ĞĞ�WĂǇƌŽůů�&ƌĂƵĚ�WƌĞǀĞŶƟŽŶ�ŽĨ�ϮϬϭϯ͕�^͘ϭϲϴϳ�ĂǀĂŝůĂďůĞ�Ăƚ�ŚƩƉƐ͗ͬͬǁǁǁ͘ŐƉŽ͘ŐŽǀͬĨĚƐǇƐͬƉŬŐͬ�/>>^ͲϭϭϯƐϭϲϴϳŝƐͬ
ƉĚĨͬ�/>>^ͲϭϭϯƐϭϲϴϳŝƐ͘ƉĚĨ͘

57��ŵƉůŽǇŵĞŶƚ�DŝƐĐůĂƐƐŝĮĐĂƟŽŶ�WƌĞǀĞŶƟŽŶ��Đƚ�ŽĨ�ϮϬϬϴ͕�,͘Z͘�ϲϭϭϭ͕�ĂǀĂŝůĂďůĞ�Ăƚ�ŚƩƉƐ͗ͬͬŝŶĚĞƉĞŶĚĞŶƚĐŽŶƚƌĂĐƚŽƌ-
compliance.com/legal-resources/state-ic-laws-and-selected-bills/.

58  N.J.S. 34:20-1 to 34:20-11.

L&E Global

Delaware͕ϱϵ�DĂŝŶĞ͕60�EĞǁ�zŽƌŬ͕61 WĞŶŶƐǇůǀĂŶŝĂ͕62�ĂƐ�ǁĞůů�ĂƐ�ƐĞǀĞƌĂů�ĂĚĚŝƟŽŶĂů�ƐƚĂƚĞƐ͘�

KƚŚĞƌ� ƐƚĂƚĞƐ� ŚĂǀĞ� ůĂǁƐ� ƚŚĂƚ� ĂƉƉůǇ� ŵŽƌĞ� ŐĞŶĞƌĂůůǇ� ƚŽ� Ăůů� ŝŶĚƵƐƚƌŝĞƐ͘� �ĂůŝĨŽƌŶŝĂ Ɛ͛� /ŶĚĞ-
ƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌ�>Ăǁ͕�ĨŽƌ�ĞǆĂŵƉůĞ͕�ǁŚŝĐŚ�ƚŽŽŬ�ĞīĞĐƚ�ŝŶ�ϮϬϭϮ͕�ƉƌŽŚŝďŝƚƐ�ĂŶǇ�ĨŽƌŵ�ŽĨ 
�͞ǁŝůůĨƵů�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕͟ �ĂŶĚ�ŵĂŬĞƐ�ŝƚ�ƵŶůĂǁĨƵů�ĨŽƌ�ĞŵƉůŽǇĞƌƐ�ƚŽ�ĐŚĂƌŐĞ�ŵŝƐĐůĂƐƐŝĮĞĚ�
ĞŵƉůŽǇĞĞƐ�ĨŽƌ�ďƵƐŝŶĞƐƐ�ĞǆƉĞŶƐĞƐ�ĂŶĚ�ƚŽ�ŵĂŬĞ�ŝŵƉƌŽƉĞƌ�ĚĞĚƵĐƟŽŶƐ�ĨƌŽŵ�ƚŚĞŝƌ�ƉĂǇ͘�dŚĞ�
ƐƚĂƚƵƚĞ�ŶŽƚ�ŽŶůǇ�ŝŵƉŽƐĞƐ�ŚĂƌƐŚ�ƉĞŶĂůƟĞƐ�ŽŶ�ǀŝŽůĂƚŽƌƐ͕�ďƵƚ�ĂůƐŽ�ŚŽůĚƐ�ŽƵƚƐŝĚĞ�ŶŽŶͲůĞŐĂů�
ĐŽŶƐƵůƚĂŶƚƐ� ũŽŝŶƚůǇ� ůŝĂďůĞ� ĨŽƌ� ͞ŬŶŽǁŝŶŐůǇ� ĂĚǀŝƐŝŶŐ� ĂŶ� ĞŵƉůŽǇĞƌ� ƚŽ� ƚƌĞĂƚ� ĂŶ� ŝŶĚŝǀŝĚƵĂů�
ĂƐ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ƚŽ�ĂǀŽŝĚ�ĞŵƉůŽǇĞĞ� ƐƚĂƚƵƐ͟� ŝĨ� ŝƚ� ƚƵƌŶƐ�ŽƵƚ� ƚŚĞ� ŝŶĚŝǀŝĚƵĂů�
was not in fact an independent contractor.63 KƚŚĞƌ�ƐƚĂƚĞƐ�ƚŚĂƚ�ŚĂǀĞ�ĞŶĂĐƚĞĚ�ŵŝƐĐůĂƐƐŝĮĐĂ-
ƟŽŶ�ůĂǁƐ�ǁŝƚŚŝŶ�ƚŚĞ�ƉĂƐƚ�ĚĞĐĂĚĞ�ŝŶĐůƵĚĞ��ŽůŽƌĂĚŽ͕64 �ŽŶŶĞĐƟĐƵƚ͕65�/ůůŝŶŽŝƐ͕66�>ŽƵŝƐŝĂŶĂ͕67 
DĂƌǇůĂŶĚ͕68 DĂƐƐĂĐŚƵƐĞƩƐ͕69 EĞǁ�,ĂŵƉƐŚŝƌĞ͕70 and New Mexico.71� /Ŷ�^ĞƉƚĞŵďĞƌ�ϮϬϭϰ�
�ĂůŝĨŽƌŶŝĂ�ĂůƐŽ�ƉĂƐƐĞĚ��ƐƐĞŵďůǇ��ŝůů�EŽ͘�ϭϴϵϳ͕�ĂĚĚŝŶŐ�Ă�ƐĞĐƟŽŶ�ƚŽ� ƚŚĞ�>ĂďŽƌ��ŽĚĞ�ƌĞ-
ŐĂƌĚŝŶŐ�ůĂďŽƌ�ĐŽŶƚƌĂĐƟŶŐ�ĂŶĚ�ĐůŝĞŶƚ�ůŝĂďŝůŝƚǇ72͘�dŚŝƐ�ŝŶĐƌĞĂƐĞƐ�ůŝĂďŝůŝƚǇ�ƌŝƐŬ�ĨŽƌ�ĐŽŵƉĂŶŝĞƐ�
ƚŚĂƚ�ƵƐĞ�ǁŽƌŬĞƌƐ�ƐƵƉƉůŝĞĚ�ďǇ�͞ůĂďŽƌ�ĐŽŶƚƌĂĐƚŽƌƐ͟� ƚŚĂƚ� ĨĂŝů� ƚŽ�ƉĂǇ�Ăůů�ǁĂŐĞƐ�ĚƵĞ�ƚŽ� ƚŚĞ�
ǁŽƌŬĞƌƐ͘�dŚĞ�ůĂǁ�ƌĞƋƵŝƌĞƐ�ĐůŝĞŶƚ�ĞŵƉůŽǇĞƌƐ�ƚŽ��͞ ƐŚĂƌĞ�ǁŝƚŚ�Ă�ůĂďŽƌ�ĐŽŶƚƌĂĐƚŽƌ�Ăůů�Đŝǀŝů�ůĞŐĂů�
ƌĞƐƉŽŶƐŝďŝůŝƚǇ�ĂŶĚ�Đŝǀŝů�ůŝĂďŝůŝƚǇ�ĨŽƌ�Ăůů�ǁŽƌŬĞƌƐ�ƐƵƉƉůŝĞĚ�ďǇ�ƚŚĂƚ�ůĂďŽƌ�ĐŽŶƚƌĂĐƚŽƌ�ĨŽƌ�͘�͘�͘�
ƚŚĞ�ƉĂǇŵĞŶƚ�ŽĨ�ǁĂŐĞƐ�ĂŶĚ�ĨĂŝůƵƌĞ�ƚŽ�ƐĞĐƵƌĞ�ǁŽƌŬĞƌƐ͛�ĐŽŵƉĞŶƐĂƚŝŽŶ�ĐŽǀĞƌĂŐĞ�͘͟�dŚƌĞĞ�
ŬĞǇ�ĞǆĐůƵƐŝŽŶƐ�ŝŶ�ƚŚĞ�ůĂǁ�ŝŶĐůƵĚĞ͗�ϭͿ�ƚŚŽƐĞ�ĞǆĞŵƉƚ�ĨƌŽŵ�ŽǀĞƌƚŝŵĞ�ƉĂǇŵĞŶƚ�;ĞǆĞĐƵƚŝǀĞ͕�
ĂĚŵŝŶŝƐƚƌĂƚŝǀĞ͕�Žƌ�ƉƌŽĨĞƐƐŝŽŶĂů�ĞŵƉůŽǇĞĞƐͿ͕�ϮͿ�ďƵƐŝŶĞƐƐ�ǁŝƚŚ�ǁŽƌŬĨŽƌĐĞƐ�ŽĨ�ůĞƐƐ�ƚŚĂŶ�Ϯϱ�
ŝŶĚŝǀŝĚƵĂůƐ�Žƌ�Ă�ǁŽƌŬĨŽƌĐĞ�ǁŝƚŚ�ůĞƐƐ�ƚŚĂŶ�ϱ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�ĂŶĚ�ϯͿ�ďŽŶĂ�ĨŝĚĞ�
independent contractors supplied by a labor contractor.

�Ɛ�ĚŝƐĐƵƐƐĞĚ�ĞĂƌůŝĞƌ��ƌŝǌŽŶĂ�ƉĂƐƐĞĚ�Ă� ůĂǁ͕��ĞĐůĂƌĂƟŽŶ�ŽĨ� /ŶĚĞƉĞŶĚĞŶƚ��ƵƐŝŶĞƐƐ�^ƚĂƚƵƐ�
;͞�/�^͟Ϳ͕�ĞīĞĐƟǀĞ��ƵŐƵƐƚ�ϲ͕�ϮϬϭϲ�ĂůůŽǁŝŶŐ�ĞŵƉůŽǇĞƌƐ�ĐŽŶƚƌĂĐƟŶŐ�ǁŝƚŚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶ-
ƚƌĂĐƚŽƌƐ� ƚŽ�ƉƌŽǀĞ�ƚŚĞ�ĞǆŝƐƚĞŶĐĞ�ŽĨ�ƐƵĐŚ�Ă�ƌĞůĂƟŽŶƐŚŝƉ� ƚŚƌŽƵŐŚ�Ă�ƐŝŐŶĞĚ�ĚĞĐůĂƌĂƟŽŶ�ďǇ�
ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ͘ ���ĚĞĐůĂƌĂƟŽŶ�ďǇ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŝƐ�ĐŽŶƐŝĚĞƌĞĚ͕�
ƵŶĚĞƌ� ƚŚĞ� ůĂǁ͕�Ă� ƌĞďƵƩĂďůĞ�ƉƌĞƐƵŵƉƟŽŶ� ƚŚĂƚ�ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ƌĞůĂƟŽŶƐŚŝƉ�
ĞǆŝƐƚƐ͘�dŚĞ�ĞŵƉůŽǇĞƌ�ŝƐ�ŶŽƚ�ƌĞƋƵŝƌĞĚ�ƚŽ�ŝŶĐůƵĚĞ�ƐƵĐŚ�Ă�ĚĞĐůĂƌĂƟŽŶ͕�ĂŶĚ�ůĂĐŬ�ŽĨ�ƐƵĐŚ�ĚŽĞƐ�
ŶŽƚ�ƌĂŝƐĞ�Ă�ƉƌĞƐƵŵƉƟŽŶ�ƚŚĂƚ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ĚŽĞƐ�ŶŽƚ�ĞǆŝƐƚ͘72

Recent Cases
�ŽŵƉĂŶŝĞƐ�ǁŝƚŚ�Ă�ďƵƐŝŶĞƐƐ�ƐƚƌƵĐƚƵƌĞ͕�ǁŚŝĐŚ�ĞŝƚŚĞƌ�ƵƐĞƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ƚŽ�ƐƵƉ-
ƉůĞŵĞŶƚ�ŝƚƐ�ǁŽƌŬĨŽƌĐĞ�Žƌ�ŵĂŝŶƚĂŝŶƐ�Ă�ƉƌŝŵĂƌŝůǇ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ǁŽƌŬĨŽƌĐĞ͕�ĂƌĞ�
ŝŶĐƌĞĂƐŝŶŐůǇ� ƚĂƌŐĞƚĞĚ�ďǇ�ƉůĂŝŶƟīƐ͛� ĐůĂƐƐ� ĂĐƟŽŶ� ůĂǁǇĞƌƐ͘��ŽƚŚ� ůĂƌŐĞ�ĂŶĚ� ƐŵĂůů� ďƵƐŝŶĞƐƐ�
ŽƌŐĂŶŝǌĂƟŽŶƐ�ŚĂǀĞ�ďĞĐŽŵĞ�ƚĂƌŐĞƚƐ͘��ůƚŚŽƵŐŚ�ŶŽ�ŝŶĚƵƐƚƌǇ�ŝƐ�ĨƌĞĞ�ĨƌŽŵ�ƚŚŝƐ�ƚǇƉĞ�ŽĨ�ůĂǁ-
ƐƵŝƚƐ�ƐŽŵĞ�ŝŶĚƵƐƚƌŝĞƐ�ĂƌĞ�ŵŽƌĞ�ǀƵůŶĞƌĂďůĞ�ƚŚĂŶ�ŽƚŚĞƌƐ͘� /ŶĚƵƐƚƌŝĞƐ�ƚŚĂƚ�ĂƌĞ�ƉĂƌƟĐƵůĂƌůǇ�
ǀƵůŶĞƌĂďůĞ�ŝŶĐůƵĚĞ�ŽŶͲĚĞŵĂŶĚ�ďƵƐŝŶĞƐƐĞƐ͕�ĂŶĚ�^ŝůŝĐŽŶ�sĂůůĞǇ�ƐƚĂƌƚƵƉƐ͘

/Ŷ� DĂƌĐŚ� ϮϬϭϱ� ĨĞĚĞƌĂů� ĐŽƵƌƚ� ũƵĚŐĞƐ� ŝŶ� �ĂůŝĨŽƌŶŝĂ� ŝƐƐƵĞĚ� ƚǁŽ� ƐĞƉĂƌĂƚĞ� ĚĞĐŝƐŝŽŶƐ� ŝŶ� 
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ĐůĂƐƐ�ĂĐƟŽŶ�ůĂǁƐƵŝƚƐ73. Both K͛�ŽŶŶŽƌ�ǀ͘�hďĞƌ 
dĞĐŚŶŽůŽŐŝĞƐ͕�/ŶĐ͘�ĂŶĚ��ŽƩĞƌ�ǀ͘�>ǇŌ�ĂƌĞ�ĐůĂƐƐ�ĂĐƟŽŶƐ�ďƌŽƵŐŚƚ�ďǇ�ĚƌŝǀĞƌƐ�ŽĨ�ƚŚĞ�ƌĞƐƉĞĐƟǀĞ�
ĐŽŵƉĂŶŝĞƐ�ǁŚŽ�ĂůůĞŐĞ�ƚŚĂƚ�hďĞƌ�ĂŶĚ�>ǇŌ�ŵŝƐĐůĂƐƐŝĮĞĚ�ƚŚĞŵ�ĂƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�
ŝŶƐƚĞĂĚ�ŽĨ�ĞŵƉůŽǇĞĞƐ͕�ĚĞƉƌŝǀŝŶŐ�ƚŚĞŵ�ŽĨ�ĞŵƉůŽǇĞĞ�ƌŝŐŚƚƐ�ĂŶĚ�ďĞŶĞĮƚƐ͘�/Ŷ�ďŽƚŚ�ĐĂƐĞƐ�ƚŚĞ 
 

59���Ğů͘��ŽĚĞ��ŶŶ͘�Ɵƚ͘�ϭϵ͕�Α�ϯϱϬϭ͘
60��DĞ͘�ZĞǀ͘ �^ƚĂƚ͘��ŶŶ͘�Α�ϭϬϱͲ�͘
61  N.Y. Lab. Law art. 25-B.
62��ϰϯ�W͘ ^͘�ΑΑ�ϵϯϯ͘ϭ�ͲͲ�ϵϯϯ͘ϭϳ͘
63���Ăů͘�>Ăď͘��ŽĚĞ��ŶŶ͘�ΑΑ�ϮϮϲ͘ϴ͕�Ϯϳϱϯ͘
64���ŽůŽ͘�ZĞǀ͘ �^ƚĂƚ͘�Α�ϴͲϳϬͲϭϭϱ;ďͿ͘
65���ŽŶŶ͘�'ĞŶ͘�^ƚĂƚ͘�Α�ϯϭͲϮϮϮ;ĂͿ;ϭͿ;�Ϳ;ŝŝͿ͘
66��ϴϮϬ�/>�^�ϭϴϱͬϭͲϵϵϵ͘
67  La. R.S. 23:1021.
68  Maryland Gen. Stat. 9-402.1.
69��DĂƐƐ͘�'ĞŶ͘�>ĂǁƐ�ĐŚ͘�ϭϰϵ͕�Α�ϭϰϴ�
70  RSA 281-A:2.
71��E͘D͘�'ĞŶ͘�^ƚĂƚ͘�Α�ϱϭͲϭͲϰϮ͘
72���ƐƐĞŵďůǇ��ŝůů�EŽ͘�ϭϴϵϳ͕��ŚĂƉ͘�ϳϮϴ͕�^ĞĐ͘�ϮϴϭϬ͘ϯ͘

�ÃÖ½Êù��Ý�òÝ�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Ͳ�çÄ®ã���Ýã�ã�Ý�Ê¥��Ã�Ù®��

486 487



ĐŽƵƌƚ�ĚĞŶŝĞĚ�ŵŽƟŽŶƐ�ĂŶĚ�ƌƵůĞĚ�ƚŚĂƚ�Ă�ũƵƌǇ�ǁŽƵůĚ�ĚĞĐŝĚĞ�ǁŚĞƚŚĞƌ�ƚŚĞ�ǁŽƌŬĞƌƐ�ĂƌĞ�ĐŽŶ-
sidered independent contractors or employees. Moreover both courts concluded that 
ƐŽŵĞ�ŽĨ�ƚŚĞ�ĨĂĐƚŽƌƐ�ƐŝŐŶĂůĞĚ�ĂŶ�ĞŵƉůŽǇĞĞ�ĚĞƐŝŐŶĂƟŽŶ͕�ǁŚŝůĞ�ŽƚŚĞƌ�ĨĂĐƚŽƌƐ�ƐŝŐŶĂůĞĚ�ĂŶ�
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĚĞƐŝŐŶĂƟŽŶ͘��ŽƚŚ�ĐŽŵƉĂŶŝĞƐ�ĂůůŽǁ� ƚŚĞ�ǁŽƌŬĞƌƐ� ƚŽ�ĚĞƚĞƌŵŝŶĞ 
ǁŚĞŶ�ĂŶĚ�ŚŽǁ�ŵƵĐŚ�ƚŚĞǇ�ǁĂŶƚ�ƚŽ�ǁŽƌŬ͕�ĂŶĚ�ǁŚĞƚŚĞƌ�ƚŽ�ĂĐĐĞƉƚ�Žƌ�ƌĞũĞĐƚ�ƌŝĚĞƐ͘�KŶ�ƚŚĞ�
ŽƚŚĞƌ�ŚĂŶĚ͕�ďŽƚŚ�ĐŽŵƉĂŶŝĞƐ�ĞǆƉƌĞƐƐůǇ� ƌĞƐĞƌǀĞ� ƚŚĞ� ƌŝŐŚƚ� ƚŽ� ƚĞƌŵŝŶĂƚĞ� ƚŚĞ� ƌĞůĂƟŽŶƐŚŝƉ�
ŝĨ�ƚŚĞ�ĚƌŝǀĞƌ Ɛ͛�ƵƐĞƌ�ƌĂƟŶŐ�ŝƐ�ĚĞĞŵĞĚ�ůŽǁ�Žƌ�ĨŽƌ�ĂŶǇ�ƌĞĂƐŽŶ�Ăƚ�Ăůů�;Ă�ŬĞǇ�ĞŵƉůŽǇĞĞ�ƐƚĂƚƵƐ�
ĨĂĐƚŽƌͿ͘� �Ɛ� Ă� ƌĞƐƵůƚ� ŽĨ� ƚŚĞƐĞ�ĚĞĐŝƐŝŽŶƐ͕�hďĞƌ͕ � >ǇŌ͕� ĂŶĚ� ĂŶǇ� ͞ŽŶ�ĚĞŵĂŶĚ͟�ďƵƐŝŶĞƐƐ� ;ĂŶ�
ŝŶĐƌĞĂƐŝŶŐůǇ�ƉŽƉƵůĂƌ�ďƵƐŝŶĞƐƐ�ŵŽĚĞůͿ�ĂƌĞ�Ăƚ�ƌŝƐŬ�ŝĨ�ƚŚĞǇ�ĚŽ�ŶŽƚ�ƐƚƌƵĐƚƵƌĞ�ƚŚĞŝƌ�ĞŵƉůŽǇĞĞ�
ʹ� ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ� ŝŶ�Ă�ŵĂŶŶĞƌ�ǁŚŝĐŚ�ƌĞŵĂŝŶƐ� ŝŶ� ůŝŶĞ�ǁŝƚŚ� ĨĞĚĞƌĂů�
and state requirements. This however does not mean that companies cannot prevail on 
/��ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ĐůĂŝŵƐ͕�ĂƐ�ƚŚĞ�hďĞƌ court noted that recent California cases found in  
ĨĂǀŽƌ� ŽĨ� ƚŚĞ� ĞŵƉůŽǇĞƌ͕ � ǁŚĞƌĞ� ͞Ăůů� ƚŚĞ� ĨĂĐƚŽƌƐ� ǁĞŝŐŚĞĚ� ĂŶĚ� ĐŽŶƐŝĚĞƌĞĚ� ĂƐ� Ă� ǁŚŽůĞ� 
ĞƐƚĂďůŝƐŚ�ƚŚĂŶ�ĂŶ�ŝŶĚŝǀŝĚƵĂů�ǁĂƐ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĂŶĚ�ŶŽƚ�ĂŶ�ĞŵƉůŽǇĞĞ͘͟

/Ŷ��ƵŐƵƐƚ�ϮϬϭϰ͕�ƚŚĞ�ŶŝŶƚŚ�ĐŝƌĐƵŝƚ� ŝƐƐƵĞĚ�ƚǁŽ�ĚĞĐŝƐŝŽŶƐ�ƌĞŐĂƌĚŝŶŐ�&ĞĚĞǆ�'ƌŽƵŶĚ�ĚƌŝǀĞƌƐ�
ĐůĂƐƐ�ĂĐƟŽŶƐ�ŝŶ�KƌĞŐŽŶ73 and California74͘�dŚĞ�ĚƌŝǀĞƌƐ�ƐŽƵŐŚƚ�ƵŶƉĂŝĚ�ǁĂŐĞƐ͕�ƌĞŝŵďƵƌƐĞ-
ment of unpaid driving expenses and similar types of state law damages. The Ninth Cir-
ĐƵŝƚ�ůŽŽŬŝŶŐ�Ăƚ�ƚŚĞ�ƚǁŽ�ĐůĂƐƐ�ĂĐƟŽŶƐ�ƚŽŐĞƚŚĞƌ�ĂŶĂůǇǌĞĚ�ƚŚĞ�&ĞĚĞǆ�'ƌŽƵŶĚ�ĐŽŶƚƌĂĐƚ�;KƉ-
ĞƌĂƟŶŐ��ŐƌĞĞŵĞŶƚͿ�ƚŚĂƚ�ĞĂĐŚ�ĚƌŝǀĞƌ�ĞŶƚĞƌĞĚ�ŝŶƚŽ͕�ŝŶ�ĂĚĚŝƟŽŶ�ƚŽ�ƐƚĂŶĚĂƌĚ�&ĞĚĞǆ�ƉŽůŝĐŝĞƐ�
and procedures. The Court concluded that the Fedex Ground drivers were employees 
ĂŶĚ�ŶŽƚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ŽŶ�ŐƌŽƵŶĚƐ�ƚŚĂƚ͗�&ĞĚĞǆ�ŚĂƐ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�ĂŶĚ�ƵůƟŵĂƚĞůǇ�
ĐŽŶƚƌŽůƐ�ĚƌŝǀĞƌ�ĂƉƉĞĂƌĂŶĐĞ͕�ĐĂŶ�ĂŶĚ�ĚŽĞƐ�ĐŽŶƚƌŽů�ĚƌŝǀĞƌ�ǀĞŚŝĐůĞƐ͕�ĐĂŶ�ĂŶĚ�ĚŽĞƐ�ĐŽŶƚƌŽů�
ƚŚĞ�ƟŵĞ�ĚƌŝǀĞƌƐ�ǁŽƌŬ͕�ĐĂŶ�ĂŶĚ�ĚŽĞƐ�ĐŽŶƚƌŽů�ǁŚĞŶ�ĂŶĚ�ŚŽǁ�ĚƌŝǀĞƌƐ�ĚĞůŝǀĞƌ�ƉĂĐŬĂŐĞƐ͕�ĂŶĚ�
ƌĞƋƵŝƌĞƐ�ĚƌŝǀĞƌƐ�ƚŽ�͞ĐŽŶĚƵĐƚ�Ăůů�ďƵƐŝŶĞƐƐ�ĂĐƟǀŝƟĞƐ͙�ǁŝƚŚ�ƉƌŽƉĞƌ�ĚĞĐŽƌƵŵ�Ăƚ�Ăůů�ƟŵĞƐ͘͟ �
dŚĞ�ƐŝŐŶŝĮĐĂŶĐĞ�ŽĨ� ƚŚĞƐĞ�ĚĞĐŝƐŝŽŶƐ� ŝƐ� ƚŚĂƚ�ĚĞƐƉŝƚĞ�ƌĞůŝĂŶĐĞ�ŽŶ�ĂŶ�ĞǆƉůŝĐŝƚ� /ŶĚĞƉĞŶĚĞŶƚ�
�ŽŶƚƌĂĐƚŽƌ��ŐƌĞĞŵĞŶƚ͕�ƵƉŽŶ�ĐůŽƐĞ�ƐĐƌƵƟŶǇ�ƚŚĞ��ŽƵƌƚ�ĨŽƵŶĚ�ƐĞǀĞƌĂů�ŬĞǇ�ĨĂĐƚŽƌƐ�ŽƵƚ�ŽĨ�ůŝŶĞ�
ǁŝƚŚ�ƚŚĞ�ůĞŐĂů�ƐƚĂŶĚĂƌĚ�ĨŽƌ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĐůĂƐƐŝĮĐĂƟŽŶ͘

/Ŷ� :ƵŶĞ� ϮϬϭϱ� &ĞĚĞǆ� ĂŶŶŽƵŶĐĞĚ� ƚŚĂƚ� ŝƚƐ� 'ƌŽƵŶĚ� �ŝǀŝƐŝŽŶ� ͞ŚĂƐ� ƌĞĂĐŚĞĚ� ĂŶ� ĂŐƌĞĞŵĞŶƚ� 
ŝŶ� ƉƌŝŶĐŝƉůĞ� ǁŝƚŚ� ĚƌŝǀĞƌƐ� ŝŶ� ƚŚĞ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ůŝƟŐĂƟŽŶ� ƚŚĂƚ� ŝƐ� ƉĞŶĚŝŶŐ� ŝŶ� 
�ĂůŝĨŽƌŶŝĂ�ĨĞĚĞƌĂů�ĐŽƵƌƚ�ƚŽ�ƐĞƩůĞ�ĨŽƌ�ΨϮϮϴ�ŵŝůůŝŽŶ�ĚŽůůĂƌƐ͘͟ �dŽ�ƉƌĞǀĞŶƚ�Ă�ƐŝŵŝůĂƌ�ŽƵƚĐŽŵĞ�
ĐŽŵƉĂŶŝĞƐ�ƐŚŽƵůĚ͗�ϭͿ�ƌĞƐƚƌƵĐƚƵƌĞ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ŝŶ�Ă�ŵĂŶŶĞƌ�
ǁŚŝĐŚ� ƐƟůů� ƐĞƌǀĞƐ� ďƵƐŝŶĞƐƐ� ŽďũĞĐƟǀĞƐ͕� ϮͿ� ƌĞĚƌĂŌ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ� ĐŽŶƚƌĂĐƚƐ� ŝŶ�
ĐůŽƐĞ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ĨĞĚĞƌĂů�ĂŶĚ�ƐƚĂƚĞ�ůĂǁƐ�ƌĞŐĂƌĚŝŶŐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ŵŝƐĐůĂƐ-
ƐŝĮĐĂƟŽŶ͕�ĂŶĚ�ϯͿ�ƌĞŝŵƉůĞŵĞŶƚ�ƚŚĞ�ĞŵƉůŽǇĞƌ�ʹ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ŝŶ�Ă�
ŵĂŶŶĞƌ�ĐŽŶƐŝƐƚĞŶƚ�ǁŝƚŚ�ƚŚĞ�ƌĞƐƚƌƵĐƚƵƌĞ�ĂŶĚ�ƌĞĚƌĂŌ͘�

DĂŶǇ�ƚĂǆͲ�ĂŶĚ�ĞŵƉůŽǇŵĞŶƚͲƌĞůĂƚĞĚ�ƐƚĂƚƵƚĞƐ� ŝŵƉůŝĐĂƚĞĚ�ďǇ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ĚŝƐƟŶŐƵŝƐŚ�
between businesses that believe in good faith that they have correctly interpreted appli-
ĐĂďůĞ�ĐůĂƐƐŝĮĐĂƟŽŶ�ƐƚĂŶĚĂƌĚƐ�ĂŶĚ�ƚŚŽƐĞ�ƚŚĂƚ�ŚĂǀĞ�ǁŝůůĨƵůůǇ�ǀŝŽůĂƚĞĚ�ƚŚĞ�ůĂǁ͘�,ŽǁĞǀĞƌ͕ �ƚŚŝƐ�
ŝƐ�ŶŽƚ�ĂůǁĂǇƐ�ƚŚĞ�ĐĂƐĞ͘�/Ŷ�^ŽŵĞƌƐ�ǀ͘��ŽŶǀĞƌŐĞĚ��ĐĐĞƐƐ͕�/ŶĐ͕͘75 ƚŚĞ�DĂƐƐĂĐŚƵƐĞƩƐ�^ƵƉƌĞŵĞ�
�ŽƵƌƚ�ŚĞůĚ�ƚŚĂƚ�ƚŚĞ�ƐƚĂƚĞ Ɛ͛�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ůĂǁ�ŝƐ�Ă�ƐƚƌŝĐƚ�ůŝĂďŝůŝƚǇ�ƐƚĂƚƵƚĞ͕�ǁŚŝĐŚ�
ŵĞĂŶƐ�ŝƚ�ŝƐ�ŝƌƌĞůĞǀĂŶƚ�ǁŚĞƚŚĞƌ�ĂŶ�ĞŵƉůŽǇĞƌ�ǁŚŽ�ŵŝƐĐůĂƐƐŝĮĞĚ�ĂŶ�ĞŵƉůŽǇĞĞ�ĂĐƚĞĚ�ŝŶ�ŐŽŽĚ�
ĨĂŝƚŚ͘�dŚĞ�ƉůĂŝŶƟī͕�Ă�ƚĞŵƉŽƌĂƌǇ�ǁŽƌŬĞƌ͕ �ĮůĞĚ�Ă�ƉƌŝǀĂƚĞ� ůĂǁƐƵŝƚ�ĂůůĞŐŝŶŐ�ǀŝŽůĂƟŽŶ�ŽĨ�ƚŚĞ 
 
DĂƐƐĂĐŚƵƐĞƩƐ�ƐƚĂƚƵƚĞ�ĂŌĞƌ�ƚŚĞ�ĐŽŵƉĂŶǇ�ĨĂŝůĞĚ�ƚŽ�ŚŝƌĞ�Śŝŵ�ĨŽƌ�Ă�ƉĞƌŵĂŶĞŶƚ�ƉŽƐŝƟŽŶ͘�

dŚĞ�ĐŽŵƉĂŶǇ�ĂƌŐƵĞĚ�ƚŚĂƚ�ƚŚĞ�ƉůĂŝŶƟī�ŚĂĚ�ƐƵƐƚĂŝŶĞĚ�ŶŽ�ĚĂŵĂŐĞƐ͕�ďĞĐĂƵƐĞ�ŚĞ�ĂĐƚƵĂůůǇ�
ƌĞĂůŝǌĞĚ�ŐƌĞĂƚĞƌ�ĞĂƌŶŝŶŐƐ�ƚŚĂŶ�ŚĞ�ǁŽƵůĚ�ŚĂǀĞ�ŚĂĚ�ĂƐ�ĂŶ�ĞŵƉůŽǇĞĞ͘�dŚĞ�^ƵƉƌĞŵĞ��ŽƵƌƚ�
ĚŝƐĂŐƌĞĞĚ͕�ŽďƐĞƌǀŝŶŐ�ƚŚĂƚ�ƚŚĞ�ƉůĂŝŶƟī�ŚĂĚ�ŶŽƚ�ƌĞĐĞŝǀĞĚ�ƚŚĞ�ǀĂĐĂƟŽŶ͕�ŚŽůŝĚĂǇ͕ �Žƌ�ŽǀĞƌƟŵĞ� 

73��ƌŝǌŽŶĂ Ɛ͛�ŶĞǁ��ĞĐůĂƌĂƟŽŶ�ŽĨ�/ŶĚĞƉĞŶĚĞŶƚ��ƵƐŝŶĞƐƐ�^ƚĂƚƵƐ�;�/�^Ϳ�ĂŵĞŶĚƐ�dŝƚůĞ�Ϯϯ�ŽĨ�ƚŚĞ��ƌŝǌŽŶĂ�ZĞǀŝƐĞĚ�
^ƚĂƚƵƚĞƐ�ďǇ�ĂĚĚŝŶŐ�ƚǁŽ�ŶĞǁ�ƐƚĂƚƵƚĞƐ͗��͘Z͘^͘�Α�ϮϯͲϭϬϲϬϭ�ĂŶĚ��͘Z͘^͘�Α�ϮϯͲϭϲϬϮ͘

74 K͛�ŽŶŶŽƌ�ǀ͘�hďĞƌ�dĞĐŚŶŽůŽŐŝĞƐ͕�/ŶĐ͕͘�EŽ͘�ϯ͗ϭϯͲĐǀͲϬϯϴϮϲͲ�D��;E͘�͘��Ăů͘�DĂƌ͘ �ϭϭ͕�ϮϬϭϱͿ͖��ŽƩĞƌ�ǀ͘ �>ǇŌ͕�/ŶĐ͕͘�EŽ͘�
ϯ͗ϭϯͲĐǀͲϬϰϬϲϱͲs��;E͘�͘��Ăů͘�DĂƌ͘ �ϭϭ͕�ϮϬϭ͘ϱͿ

75  ^ůĂǇŵĂŶ�ǀ͘�&ĞĚ�ǆ�'ƌŽƵŶĚ�WĂĐŬĂŐĞ�^ǇƐƚĞŵ͕�/ŶĐ͕͘�EŽ͘�ϭϮͲϯϱϱϮϱ�ĂŶĚ�ϭϮͲϯϱϱϱϵ͘

L&E Global

ƉĂǇ�ƉĂŝĚ� ƚŽ� ĞŵƉůŽǇĞĞƐ͘� /Ĩ� ƚŚĞ�ƉůĂŝŶƟī� ĐŽƵůĚ�ĚĞŵŽŶƐƚƌĂƚĞ� ƚŚĂƚ�ŚĞ�ǁĂƐ� Ă�ŵŝƐĐůĂƐƐŝĮĞĚ� 
ĞŵƉůŽǇĞĞ͕�ƚŚĞ�DĂƐƐĂĐŚƵƐĞƩƐ�ƐƚĂƚƵƚĞ�ǁŽƵůĚ�ƚŚƵƐ�ĞŶƟƚůĞ�Śŝŵ�ƚŽ�ƌĞĐŽǀĞƌ�ƚƌĞďůĞ�ĚĂŵĂŐĞƐ�
ĨŽƌ�ĂŶǇ�ůŽƐƚ�ǁĂŐĞƐ�ĂŶĚ�ŽƚŚĞƌ�ďĞŶĞĮƚƐ͘�

dŚĞ�ƐĞŵŝŶĂů�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ�ĐĂƐĞ�ƵŶĚĞƌ�ĨĞĚĞƌĂů�ƚĂǆ�ĂŶĚ�ďĞŶĞĮƚƐ�ůĂǁƐ�ŝƐ�sŝǌĐĂŝŶŽ�ǀ͘�DŝͲ
ĐƌŽƐŽŌ��ŽƌƉŽƌĂƟŽŶ.76 dŚĞ�ĐĂƐĞ�ŝŶǀŽůǀĞĚ�Ă�ŐƌŽƵƉ�ŽĨ�ǁŽƌŬĞƌƐ�DŝĐƌŽƐŽŌ�ŚĂĚ�ĐůĂƐƐŝĮĞĚ�ĂƐ�
ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ĂŶĚ�ƌĞĨĞƌƌĞĚ�ƚŽ�ĂƐ�͞ĨƌĞĞůĂŶĐĞƌƐ͘͟ dŚĞ�ĨƌĞĞůĂŶĐĞƌƐ�ǁĞƌĞ�ĐŽŵƉĞŶ-
sated at an hourly rate that was higher than the wage paid to employees performing 
ƐŝŵŝůĂƌ�ǁŽƌŬ͕�ǁĞƌĞ�ƉĂŝĚ�ƚŚƌŽƵŐŚ�DŝĐƌŽƐŽŌ Ɛ͛�ĂĐĐŽƵŶƚƐ�ƉĂǇĂďůĞ�ĚĞƉĂƌƚŵĞŶƚ�ƌĂƚŚĞƌ�ƚŚĂŶ�ŝƚƐ�
ƉĂǇƌŽůů�ĚĞƉĂƌƚŵĞŶƚ͕�ǁŽƌĞ�ĚŝīĞƌĞŶƚ�ďĂĚŐĞƐ�ĂŶĚ�ǁĞƌĞ�ŶŽƚ�ŝŶĐůƵĚĞĚ�ŝŶ�ĐŽŵƉĂŶǇ�ĨƵŶĐƟŽŶƐ͘�
�ĞƐƉŝƚĞ�ƚŚĞƐĞ�ĞīŽƌƚƐ�ƚŽ�ĚŝƐƟŶŐƵŝƐŚ�͞ĨƌĞĞůĂŶĐĞƌƐ͟�ĨƌŽŵ�ƌĞŐƵůĂƌ�ĞŵƉůŽǇĞĞƐ͕�ŚŽǁĞǀĞƌ͕ �ƚŚĞ�
/Z^�ĚĞƚĞƌŵŝŶĞĚ͕�ĨŽůůŽǁŝŶŐ�Ă�ĐůĂƐƐŝĮĐĂƟŽŶ�ĂƵĚŝƚ͕�ƚŚĂƚ�ƚŚĞ�ĨƌĞĞůĂŶĐĞƌƐ�ŚĂĚ�ďĞĞŶ�ŵŝƐĐůĂƐƐŝ�
ĮĞĚ�ĂŶĚ�ǁĞƌĞ�ĂĐƚƵĂůůǇ�ĞŵƉůŽǇĞĞƐ͘

dŚŝƐ�ĐŽŶĐůƵƐŝŽŶ�ƉƌŽŵƉƚĞĚ�ĂŶ��Z/^��ĐůĂƐƐͲĂĐƟŽŶ�ůĂǁƐƵŝƚ�ďǇ�ƚŚĞ�ĨƌĞĞůĂŶĐĞƌƐ͕�ǁŚŽ�ĚĞŵĂŶĚ-
ĞĚ�ƚŚĂƚ�DŝĐƌŽƐŽŌ�ĂůůŽǁ�ƚŚĞŵ�ƚŽ�ƉĂƌƟĐŝƉĂƚĞ�ŝŶ�Ă�ǀĂƌŝĞƚǇ�ŽĨ�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚƐ͕�ŝŶĐůƵĚŝŶŐ�
ƚǁŽ�ŽĨ�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ĞŵƉůŽǇĞƌͲƐƉŽŶƐŽƌĞĚ��Z/^��ƌĞƟƌĞŵĞŶƚ�ƉůĂŶƐ͘��KŶ�ĂƉƉĞĂů͕�ƚŚĞ�ĨĞĚ-
eral Ninth Circuit Court of Appeals noted that the freelancers could not be materially 
ĚŝƐƟŶŐƵŝƐŚĞĚ�ĨƌŽŵ�DŝĐƌŽƐŽŌ Ɛ͛�ƌĞŵĂŝŶŝŶŐ�ǁŽƌŬĨŽƌĐĞ͗�ƚŚĞǇ�ŽŌĞŶ�ǁŽƌŬĞĚ�ŽŶ�ƚĞĂŵƐ�ǁŝƚŚ�
ƌĞŐƵůĂƌ�ĞŵƉůŽǇĞĞƐ͕�ƚŚĞǇ�ƉĞƌĨŽƌŵĞĚ�ƚŚĞ�ƐĂŵĞ�ĨƵŶĐƟŽŶƐ͕�ƚŚĞǇ�ƐŚĂƌĞĚ�ƚŚĞ�ƐĂŵĞ�ƐƵƉĞƌǀŝ-
ƐŽƌƐ͕�ĂŶĚ�ƚŚĞǇ�ǁŽƌŬĞĚ�ƚŚĞ�ƐĂŵĞ�ŚŽƵƌƐ͘�DŝĐƌŽƐŽŌ�ƚŚĞŶ�ĐŽŶĐĞĚĞĚ�ƚŚĂƚ�ƚŚĞ�ǁŽƌŬĞƌƐ�ǁĞƌĞ�
ĞŵƉůŽǇĞĞƐ�ƵŶĚĞƌ�ƚŚĞ�ĐŽŵŵŽŶͲůĂǁ�ƚĞƐƚ͘�dŚĞ�ĐŽŵƉĂŶǇ�ĂƌŐƵĞĚ͕�ŚŽǁĞǀĞƌ͕ � ƚŚĂƚ�ƚŚĞ�ƉůĂŶ� 
ĂĚŵŝŶŝƐƚƌĂƚŽƌ� ŚĂĚ� ĐŽƌƌĞĐƚůǇ� ƌĞĨƵƐĞĚ� ƚŽ� ĂǁĂƌĚ� ďĞŶĞĮƚƐ� ƵŶĚĞƌ� ƚŚĞ� ƌĞƟƌĞŵĞŶƚ� ƉůĂŶƐ͕� 
ďĞĐĂƵƐĞ�ƚŚĞ�ǁŽƌŬĞƌƐ�ŚĂĚ�ĂŐƌĞĞĚ�ŝŶ�ƚŚĞŝƌ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ĂŐƌĞĞŵĞŶƚƐ�ƚŚĂƚ�ƚŚĞǇ�
ǁĞƌĞ�ŶŽƚ�ĞŶƟƚůĞĚ�ƚŽ�ƉĂƌƟĐŝƉĂƚĞ͘

dŚĞ�ĐŽƵƌƚ�ĚŝƐĂŐƌĞĞĚ͘�dŚĞ�ŵĞƌĞ�ĨĂĐƚ�ƚŚĂƚ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚƐ�ůĂďĞůĞĚ�ƚŚĞ�ǁŽƌŬĞƌƐ�ĂƐ�͞ŝŶĚĞ-
ƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͟�ǁĂƐ�ŶŽƚ�ĚŝƐƉŽƐŝƟǀĞ͕�ƚŚĞ�ĐŽƵƌƚ�ŚĞůĚ͕�ĂŶĚ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚƐ�ǁĞƌĞ�ƵůƟ-
ŵĂƚĞůǇ�ďĂƐĞĚ�ŽŶ�Ă�ŵƵƚƵĂů�ŵŝƐƚĂŬĞ�ĂŶĚ�ƵŶĞŶĨŽƌĐĞĂďůĞ͘��ĐĐŽƌĚŝŶŐůǇ͕ �DŝĐƌŽƐŽŌ�ǁĂƐ�ĚŝƌĞĐƚ-
ĞĚ�ƚŽ�ĨƵŶĚ�ƚŚĞ�ǁŽƌŬĞƌƐ͛�ƌĞƟƌĞŵĞŶƚ�ďĞŶĞĮƚƐ�ƌĞƚƌŽĂĐƟǀĞůǇ͘�dŚĞ�ĐĂƐĞ�ĐŽŶƟŶƵĞĚ�ƚŚƌŽƵŐŚ�
ƐĞǀĞƌĂů�ĂƉƉĞĂůƐ͕�ďƵƚ�ǁĂƐ�ƵůƟŵĂƚĞůǇ�ƐĞƩůĞĚ�ĨŽƌ�ĐůŽƐĞ�ƚŽ�h͘^͘�Ψϵϳ�ŵŝůůŝŽŶ͘

dŚĞ�DŝĐƌŽƐŽŌ� ĚĞĐŝƐŝŽŶ� ƐƚĂŶĚƐ� ŝŶ� ƐŚĂƌƉ� ĐŽŶƚƌĂƐƚ� ƚŽ� ƚŚĞ� ĚĞĐŝƐŝŽŶ� ďǇ� ƚŚĞ� ĨĞĚĞƌĂů� dĞŶƚŚ� 
�ŝƌĐƵŝƚ��ŽƵƌƚ�ŽĨ��ƉƉĞĂůƐ� ŝŶ��ĂƉŝƚĂů��ŝƟĞƐͬ���͕� /ŶĐ͘� ǀ͘ �ZĂƚĐůŝī͘77 >ŝŬĞ�ƚŚĞ�ǁŽƌŬĞƌƐ� ŝŶ�DŝĐ-
ƌŽƐŽŌ͕� ƚŚĞ�ƉůĂŝŶƟīƐ� ŝŶ�ZĂƚĐůŝī�ŚĂĚ� ƐŝŐŶĞĚ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�ĂŐƌĞĞŵĞŶƚƐ�Ăĸƌŵ-
ŝŶŐ� ƚŚĂƚ� ƚŚĞǇ�ǁĞƌĞ� ŶŽƚ� ĞŶƟƚůĞĚ� ƚŽ� ƉĂƌƟĐŝƉĂƚĞ� ŝŶ� ƚŚĞ� ĐŽŵƉĂŶǇ Ɛ͛� �Z/^��ďĞŶĞĮƚƐ� ƉůĂŶƐ͘�
The court of appeals found that the agreements had been voluntarily executed and that 
ŝƚ�ǁĂƐ� ƚŚĞƌĞĨŽƌĞ� ŝŵŵĂƚĞƌŝĂů�ǁŚĞƚŚĞƌ� ƚŚĞ�ǁŽƌŬĞƌƐ� ĐŽƵůĚ�ďĞ�ĚĞĞŵĞĚ�ĞŵƉůŽǇĞĞƐ�ƵŶĚĞƌ� 
ĐŽŵŵŽŶ�ůĂǁ͘�^ŝŶĐĞ�ƚŚĞ�ǁŽƌŬĞƌƐ�ŚĂĚ�ǀŽůƵŶƚĂƌŝůǇ�ƌĞůŝŶƋƵŝƐŚĞĚ�ƚŚĞŝƌ�ƌŝŐŚƚ�ƚŽ�ƌĞĐĞŝǀĞ�ĂŶǇ�
ďĞŶĞĮƚƐ�ƵŶĚĞƌ�ƚŚĞ�ĐŽŵƉĂŶǇ Ɛ͛�ĞŵƉůŽǇĞĞ�ďĞŶĞĮƚ�ƉůĂŶƐ͕�ƚŚĞ�ĐŽƵƌƚ�ŚĞůĚ�ƚŚĂƚ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�
ƚŚĞ�ĂŐƌĞĞŵĞŶƚ�ĐŽŶƚƌŽůůĞĚ�ĂŶĚ�ƐŚŽƵůĚ�ďĞ�ŐŝǀĞŶ�ĞīĞĐƚ͘

dŚĞ�ŝŶĐŽŶƐŝƐƚĞŶƚ�ŚŽůĚŝŶŐƐ�ŝŶ�DŝĐƌŽƐŽŌ�ĂŶĚ�ZĂƚĐůŝī�ŚŝŐŚůŝŐŚƚ�ƚŚĞ�ŝŵƉŽƌƚĂŶĐĞ�ŽĨ�ĐŽŶƚĞǆƚ�
ĂŶĚ�ũƵƌŝƐĚŝĐƟŽŶ�ǁŚĞŶ�ĞǀĂůƵĂƟŶŐ�ĂŶǇ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�
States. 

s/͘��çÝ®Ä�ÝÝ�WÙ�Ý�Ä���/ÝÝç�Ý

Ă͘�,Žǁ�ƚŚĞ�hƐĞ�ŽĨ�KŶĞ�Žƌ�DŽƌĞ�/ŶĚĞƉĞŶĚĞŶƚ��ŽŶƚƌĂĐƚŽƌƐ��ƌĞĂƚĞƐ�Ă�WĞƌŵĂŶĞŶƚ�
�ƐƚĂďůŝƐŚŵĞŶƚ�ŝŶ��ŽƵŶƚƌǇ�ĂŶĚ�ƚŚĞ�ZĂŵŝĮĐĂƟŽŶƐ

��ĨŽƌĞŝŐŶ�ĞŶƟƚǇ�ǁŝƚŚ�Ă�ƉĞƌŵĂŶĞŶƚ�ĞƐƚĂďůŝƐŚŵĞŶƚ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ŵĂǇ�ďĞ�ƐƵďũĞĐƚ�ƚŽ�
h͘^͘�ĨĞĚĞƌĂů�ƚĂǆĂƟŽŶ͘��Ɛ�Ă�ŐĞŶĞƌĂů�ƌƵůĞ͕�ĨŽƌĞŝŐŶ�ĐŽƌƉŽƌĂƟŽŶƐ�ĂƌĞ�ƐƵďũĞĐƚ�ƚŽ�ĨĞĚĞƌĂů�ŝŶĐŽŵĞ�
76  �ůĞǆĂŶĚĞƌ�ǀ͘�&ĞĚ�ǆ�'ƌŽƵŶĚ�WĂĐŬĂŐĞ�^ǇƐƚĞŵ͕�/ŶĐ͕͘�EŽ͘�ϭϮͲϭϳϰϱϴ�ĂŶĚ�ϭϮͲϭϳϱϬϵ
77��ϰϱϰ�DĂƐƐ͘�ϱϴϮ͕�ϱϵϬͲϱϵϭ�;DĂƐƐ͘�ϮϬϬϵͿ͘

�ÃÖ½Êù��Ý�òÝ�/Ä��Ö�Ä��Äã��ÊÄãÙ��ãÊÙÝ�Ͳ�çÄ®ã���Ýã�ã�Ý�Ê¥��Ã�Ù®��
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ƚĂǆ�ŽŶ�ŝŶĐŽŵĞ�ƚŚĂƚ�ŝƐ�ĞīĞĐƟǀĞůǇ�ĐŽŶŶĞĐƚĞĚ�ǁŝƚŚ�Ă�h͘^͘�ƚƌĂĚĞ�Žƌ�ďƵƐŝŶĞƐƐ78 Such income 
ŵĂǇ͕ �ŚŽǁĞǀĞƌ͕ �ďĞ�ƐƵďũĞĐƚ�ƚŽ�ĞǆĞŵƉƟŽŶ�ŝĨ�Ă�ƚĂǆ�ƚƌĞĂƚǇ�ƐŽ�ƉƌŽǀŝĚĞƐ͘79 A common tax treaty 
ĞǆĞŵƉƟŽŶ�ůŝŵŝƚƐ�ĨĞĚĞƌĂů�ŝŶĐŽŵĞ�ƚĂǆĂƟŽŶ�ƚŽ�ĂŵŽƵŶƚƐ�ĂƩƌŝďƵƚĂďůĞ�ƚŽ�Ă�ƉĞƌŵĂŶĞŶƚ�ĞƐƚĂď-
ůŝƐŚŵĞŶƚ�ŵĂŝŶƚĂŝŶĞĚ�ďǇ�ƚŚĞ�ĨŽƌĞŝŐŶ�ĞŶƟƚǇ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ͘�^ƵĐŚ�ĂŶ�ĞǆĞŵƉƟŽŶ�ĞǆŝƐƚƐ͕�
ĨŽƌ�ĞǆĂŵƉůĞ͕�ƵŶĚĞƌ�ƚŚĞ�ƚĂǆ�ƚƌĞĂƚǇ�ďĞƚǁĞĞŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ĂŶĚ��ĂŶĂĚĂ͘80

hŶĚĞƌ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�ƚŚŝƐ�ĂŶĚ�ŽƚŚĞƌ�ƚƌĞĂƟĞƐ�ĐŽŶƚĂŝŶŝŶŐ�ƐƵĐŚ�ĂŶ�ĞǆĞŵƉƟŽŶ͕�Ă�ƉĞƌŵĂŶĞŶƚ�
ĞƐƚĂďůŝƐŚŵĞŶƚ� ĞǆŝƐƚƐ� ŝĨ� ƚŚĞ� ĨŽƌĞŝŐŶ� ĐŽŵƉĂŶǇ�ŵĂŝŶƚĂŝŶƐ� ŝŶ� ƚŚĞ�hŶŝƚĞĚ� ^ƚĂƚĞƐ� ĞŝƚŚĞƌ� ;ϭͿ�
Ă� ͞ĮǆĞĚ� ƉůĂĐĞ� ŽĨ� ďƵƐŝŶĞƐƐ͟� Žƌ� ;ϮͿ� ĞŵƉůŽǇĞĞƐ� Žƌ� ͞ĚĞƉĞŶĚĞŶƚ� ĂŐĞŶƚƐ͟� ǁŚŽ� ŚĂǀĞ͕� ĂŶĚ� 
ŚĂďŝƚƵĂůůǇ�ĞǆĞƌĐŝƐĞ͕�ĂƵƚŚŽƌŝƚǇ�ƚŽ�ĐŽŶĐůƵĚĞ�ĐŽŶƚƌĂĐƚƐ�ŽŶ�ďĞŚĂůĨ�ŽĨ�ƚŚĞ�ĨŽƌĞŝŐŶ�ĐŽŵƉĂŶǇ͘��Ǉ� 
ĐŽŶƚƌĂƐƚ͕� ŶŽ� ƉĞƌŵĂŶĞŶƚ� ĞƐƚĂďůŝƐŚŵĞŶƚ� ŝƐ� ĐƌĞĂƚĞĚ� ŝĨ� ďƵƐŝŶĞƐƐ� ŝƐ� ĐĂƌƌŝĞĚ� ŽƵƚ� ƚŚƌŽƵŐŚ� Ă� 
ďƌŽŬĞƌ͕ � ŐĞŶĞƌĂů� ĐŽŵŵŝƐƐŝŽŶ�ĂŐĞŶƚ͕�Žƌ�ŽƚŚĞƌ� ŝŶĚĞƉĞŶĚĞŶƚ�ĂŐĞŶƚ�ĂĐƟŶŐ� ŝŶ� ƚŚĞ�ŽƌĚŝŶĂƌǇ�
course of their business. 

�ŽƵƌƚ� ĚĞĐŝƐŝŽŶƐ� ŝŶƚĞƌƉƌĞƟŶŐ� ƚŚĞƐĞ� ƉƌŽǀŝƐŝŽŶƐ� ĂƌĞ� ƐƉĂƌƐĞ͘� ,ŽǁĞǀĞƌ͕ � ĐŽŶƐŝƐƚĞŶƚ� ǁŝƚŚ� 
ƚŚĞ� ůĂŶŐƵĂŐĞ� ŽĨ� ƚŚĞ� ĂƉƉůŝĐĂďůĞ� ƚƌĞĂƚǇ͕ � ĐŽƵƌƚƐ� ĐƵƐƚŽŵĂƌŝůǇ� ĚŝƐƟŶŐƵŝƐŚ� ďĞƚǁĞĞŶ� ĂŶ� 
ŝŶĚĞƉĞŶĚĞŶƚ� ĂŐĞŶƚ� Žƌ� ĐŽŶƚƌĂĐƚŽƌ͕ � ƌĞƚĂŝŶĞĚ� ƚŽ� ƉĞƌĨŽƌŵ� Ă� ƐƉĞĐŝĮĐ� ƉƌŽũĞĐƚ� ǁŝƚŚŽƵƚ� ĂƵ-
ƚŚŽƌŝƚǇ�ƚŽ�ĐŽŶƚƌĂĐƚ�ŽŶ�ďĞŚĂůĨ�ŽĨ�ƚŚĞ�ĨŽƌĞŝŐŶ�ƉƌŝŶĐŝƉĂů͕�ĂŶĚ�Ă�ĚĞƉĞŶĚĞŶƚ�ĂŐĞŶƚ�ǁŚŽ�ŚĂƐ�
such authority.81�/Ŷ�ŽƚŚĞƌ�ǁŽƌĚƐ͕�ŝŶĚĞƉĞŶĚĞŶƚ�ĂŐĞŶƚƐ�Žƌ�ĐŽŶƚƌĂĐƚŽƌƐ�ǁŚŽ�ŽƉĞƌĂƚĞ�ŝŶ�ƚŚĞ�
normal course of their own business and merely represent the products or services of 
the foreign resident generally do not create a permanent establishment of the foreign 
ƌĞƐŝĚĞŶƚ͘�KŶ�ƚŚĞ�ŽƚŚĞƌ�ŚĂŶĚ͕�ǁŚĞŶ�ĂŶ�ĂŐĞŶƚ�ŝƐ�ďŽƚŚ�ůĞŐĂůůǇ�ĂŶĚ�ĞĐŽŶŽŵŝĐĂůůǇ�ĚĞƉĞŶĚĞŶƚ�
ŽŶ�ƚŚĞ�ĨŽƌĞŝŐŶ�ĐŽŵƉĂŶǇ͕ �ƚŚĞ�ƉƌĞƐĞŶĐĞ�ŽĨ�ƚŚĞ�ĂŐĞŶƚ�ŝƐ�ůŝŬĞůǇ�ƚŽ�ŐŝǀĞ�ƌŝƐĞ�ƚŽ�Ă�ƉĞƌŵĂŶĞŶƚ�
establishment.82

ď͘�,Žǁ�ƚŚĞ��ŵƉůŽǇŵĞŶƚ�ŽĨ�KŶĞ�Žƌ�DŽƌĞ�/ŶĚŝǀŝĚƵĂůƐ��ƌĞĂƚĞƐ�Ă�WĞƌŵĂŶĞŶƚ��ƐƚĂďůŝƐŚŵĞŶƚ�
ŝŶ��ŽƵŶƚƌǇ�ĂŶĚ�ƚŚĞ�ZĂŵŝĮĐĂƟŽŶƐ

�Ɛ�ĚŝƐĐƵƐƐĞĚ�ŝŶ�ƚŚĞ�ƉƌĞĐĞĚŝŶŐ�ƐĞĐƟŽŶ͕�ƚĂǆ�ƚƌĞĂƟĞƐ�ďĞƚǁĞĞŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ĂŶĚ�ŵĂŶǇ�
ŽƚŚĞƌ�ĐŽƵŶƚƌŝĞƐ�ƉƌŽǀŝĚĞ�ĂŶ�ĞǆĞŵƉƟŽŶ�ĨƌŽŵ�h͘^͘�ĨĞĚĞƌĂů�ƚĂǆĂƟŽŶ�ĨŽƌ�ŝŶĐŽŵĞ�ĚĞƌŝǀĞĚ�ďǇ�
Ă�ĨŽƌĞŝŐŶ�ĐŽƌƉŽƌĂƟŽŶ�ĨƌŽŵ�Ă�h͘^͘�ƚƌĂĚĞ�Žƌ�ďƵƐŝŶĞƐƐ�ŝĨ�ƚŚĞ�ĨŽƌĞŝŐŶ�ĐŽƌƉŽƌĂƟŽŶ�ůĂĐŬƐ�Ă�ƉĞƌ-
ŵĂŶĞŶƚ�ĞƐƚĂďůŝƐŚŵĞŶƚ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ͘�dƌĞĂƟĞƐ�ĚŝīĞƌ�ŝŶ�ƚŚĞŝƌ�ĚĞĮŶŝƟŽŶ�ŽĨ�͞ƉĞƌŵĂ-
ŶĞŶƚ�ĞƐƚĂďůŝƐŚŵĞŶƚ͕͟ �ĂŶĚ�ƚŚĞ�ĨĂĐƚŽƌƐ�ŝŶĚŝĐĂƟŶŐ�ƚŚĞ�ĞǆŝƐƚĞŶĐĞ�ŽĨ�Ă�ƉĞƌŵĂŶĞŶƚ�ĞƐƚĂďůŝƐŚ-
ŵĞŶƚ�ǀĂƌǇ͘�sĞƌǇ�ĐŽŵŵŽŶůǇ͕ �ŚŽǁĞǀĞƌ͕ �ƚŚĞ�ƉƌĞƐĞŶĐĞ�ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ŽĨ�Ă�ĮǆĞĚ�ƉůĂĐĞ�
ŽĨ�ďƵƐŝŶĞƐƐ�ŽĨ� ƚŚĞ� ĨŽƌĞŝŐŶ�ĞŶƟƚǇ�Žƌ�ŽĨ�ĞŵƉůŽǇĞĞƐ�ŽĨ� ƚŚĞ� ĨŽƌĞŝŐŶ�ĞŶƟƚǇ�ǁŚŽ�ŚĂďŝƚƵĂůůǇ�
ĞǆĞƌĐŝƐĞ�ƚŚĞ�ĂƵƚŚŽƌŝƚǇ�ƚŽ�ďŝŶĚ�ƚŚĞ�ĨŽƌĞŝŐŶ�ĐŽŵƉĂŶǇ�ĐŽŶƚƌĂĐƚƵĂůůǇ�ǁŝůů�ƌĞŇĞĐƚ�ƚŚĞ�ĞǆŝƐƚĞŶĐĞ�
of a permanent establishment.

/ƚ�ŝƐ�ŝŵƉŽƌƚĂŶƚ�ƚŽ�ƌĞĐŽŐŶŝǌĞ�ƚŚĂƚ�ƚŚĞ�ĨĞĚĞƌĂů�ŐŽǀĞƌŶŵĞŶƚ�ŚĂƐ�ŶŽ�ĂƵƚŚŽƌŝƚǇ�ƚŽ�ĞŶƚĞƌ�ŝŶƚŽ�
ƚĂǆ�ƚƌĞĂƟĞƐ�ǁŝƚŚ�ŽƚŚĞƌ�ĐŽƵŶƚƌŝĞƐ�ƚŚĂƚ�ĂīĞĐƚ�ŝŶĚŝǀŝĚƵĂů�ƐƚĂƚĞƐ͘��ĂĐŚ�ƐƚĂƚĞ�ŚĂƐ�ŝƚƐ�ŽǁŶ�ůĂǁƐ�
and criteria that determine when and under what circumstances a foreign company is 
ĐŽŶƐŝĚĞƌĞĚ� ƚŽ� ďĞ� ƚƌĂŶƐĂĐƟŶŐ� ďƵƐŝŶĞƐƐ� ŝŶ� ƚŚĞ� ƐƚĂƚĞ� ĂŶĚ� ƚŚĞƌĞďǇ� ƉŽƚĞŶƟĂůůǇ� ƐƵďũĞĐƚ� ƚŽ�
ƐƚĂƚĞ� ƚĂǆĂƟŽŶ� ĂŶĚ� ƌĞŐƵůĂƟŽŶ͘� /ƚ� ŝƐ� ĐŽŵŵŽŶůǇ� ĂŐƌĞĞĚ� ƚŚĂƚ� ǁŚĞŶ� Ă� ĐŽŵƉĂŶǇ� ĞǆƉůŽŝƚƐ�
ƚŚĞ� ƐƚĂƚĞ Ɛ͛�ŵĂƌŬĞƚƉůĂĐĞ�ʹ� ĨŽƌ�ĞǆĂŵƉůĞ�ďǇ�ĞŵƉůŽǇŝŶŐ� ŝŶĚŝǀŝĚƵĂůƐ� ŝŶ� ƚŚĞ� ƐƚĂƚĞ� ƚŽ� ƐĞůů� ŝƚƐ� 

ƉƌŽĚƵĐƚƐ͕�ƉƌŽĚƵĐĞ�ŝƚƐ�ŐŽŽĚƐ�Žƌ�ƉĞƌĨŽƌŵ�ƐĞƌǀŝĐĞƐ�ŽŶ�ŝƚƐ�ďĞŚĂůĨ�ƚŽ�ĐƵƐƚŽŵĞƌƐ�ʹ�ƐƚĂƚĞ�ƚĂǆĂ-
ƟŽŶ�ĂŶĚ�ƌĞŐƵůĂƟŽŶ�ŝƐ�ůŝŬĞůǇ�ƚŽ�ďĞ�ŝŶǀŽŬĞĚ͘�

78�ϭϮϬ�&͘ ϯĚ�ϭϬϬϲ�;ϵƚŚ��ŝƌ͘ �ϭϵϵϳͿ�;ĞŶ�ďĂŶĐͿ�ĐĞƌƚ͘�ĚĞŶŝĞĚ͕�ϱϮϮ�h͘^͘�ϭϬϵϴ�;ϭϵϵϴͿ͖�ƐĞĞ�ĂůƐŽ�sŝǌĐĂŝŶŽ�ǀ͘�hŶŝƚĞĚ�^ƚĂƚĞƐ�
�ŝƐƚƌŝĐƚ��ŽƵƌƚ͕�ϭϳϯ�&͘ ϯĚ�ϳϭϯ�;ϵƚŚ��ŝƌ͘ �ϭϵϵϵͿ͕�ĂŵĞŶĚĞĚ�ďǇ�ϭϴϰ�&͘ ϯĚ�ϭϬϳϬ�;ϭϵϵϵͿ͕�ĐĞƌƚ͘�ĚĞŶŝĞĚ͕�ϱϮϴ�h͘^͘�ϭϭϬϱ�
(2000)

79  141 F.3d 1405 (10th Cir. 1998).
80��Ϯϲ�h͘^͘�͘�Α�ϴϴϮ͘
81��^ĞĞ�Ϯϲ��ŽĚĞ�ŽĨ�&ĞĚĞƌĂů�ZĞŐƵůĂƟŽŶƐ�;͞�͘&͘ Z͘͟ Ϳ�Α�ϭ͘ϴϵϰͲϭ͘
82��^ĞĞ��ĂŶĂĚĂ�ʹ�h^�/ŶĐŽŵĞ�dĂǆ��ŽŶǀĞŶƟŽŶ͕��ƌƟĐůĞ�s//�;ϭϵϴϬͿ͘

L&E Global

s//͘��ÊÄ�½çÝ®ÊÄ�

/Ŷ�Ă�ϮϬϬϲ�ƌĞƉŽƌƚ�ŽŶ�ĞŵƉůŽǇĞĞ�ŵŝƐĐůĂƐƐŝĮĐĂƟŽŶ͕�ƚŚĞ�h͘^͘�'ŽǀĞƌŶŵĞŶƚ��ĐĐŽƵŶƚĂďŝůŝƚǇ�KĨ-
ĮĐĞ�ŚŝŐŚůŝŐŚƚĞĚ�ƚŚĞ�ŵĂŶǇ�ŝŶĐŽŶƐŝƐƚĞŶĐŝĞƐ�ŝŶ�ĐůĂƐƐŝĮĐĂƟŽŶ�ƐƚĂŶĚĂƌĚƐ�ĂŶĚ�ĂƉƚůǇ�ŽďƐĞƌǀĞĚ�
ƚŚĂƚ� ͞ƚŚĞ� ƚĞƐƚƐ�ƵƐĞĚ� ƚŽ�ĚĞƚĞƌŵŝŶĞ�ǁŚĞƚŚĞƌ�Ă�ǁŽƌŬĞƌ� ŝƐ� ĂŶ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌ�Žƌ�
ĂŶ�ĞŵƉůŽǇĞĞ�ĂƌĞ� ĐŽŵƉůĞǆ͕� ƐƵďũĞĐƟǀĞ͕� ĂŶĚ�ĚŝīĞƌ� ĨƌŽŵ� ůĂǁ� ƚŽ� ůĂǁ͘͟ 83� dŚĂƚ�ŽďƐĞƌǀĂƟŽŶ�
ƌĞŵĂŝŶƐ�ƚƌƵĞ�ƚŽĚĂǇ͘�/ŶĚĞĞĚ͕�ŶŽƚ�ŽŶůǇ�ĚŽ�ƚŚĞ�ƚĞƐƚƐ�ǀĂƌǇ͕ �ďƵƚ�ƐŽ�ĚŽĞƐ�ƚŚĞŝƌ�ŝŶƚĞƌƉƌĞƚĂƟŽŶ͘�
KƵƚĐŽŵĞƐ�ŵĂǇ�ǀĂƌǇ�ĨƌŽŵ�ũƵƌŝƐĚŝĐƟŽŶ�ƚŽ�ũƵƌŝƐĚŝĐƟŽŶ�ĂŶĚ�ŝŶĚĞĞĚ�ĨƌŽŵ�ĐĂƐĞ�ƚŽ�ĐĂƐĞ͘�EĂǀŝ-
ŐĂƟŶŐ�ƚŚŝƐ�ůĞŐĂů�ŵĂǌĞ�ĐĂŶ�ďĞ�ĐŚĂůůĞŶŐŝŶŐ�ĂŶĚ�ƚƌĞĂĐŚĞƌŽƵƐ͘��ŶǇ�ĐŽŵƉĂŶǇ�ĚŽŝŶŐ�ďƵƐŝŶĞƐƐ�
ŝŶ�ƚŚĞ�hŶŝƚĞĚ�^ƚĂƚĞƐ�ƐŚŽƵůĚ�ƚƌĞĂĚ�ǁŝƚŚ�ĐĂƵƟŽŶ�ǁŚĞŶ�ŚŝƌŝŶŐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�ĂŶĚ�
ƐĞĞŬ�ůĞŐĂů�ĂĚǀŝĐĞ�ƚŽ�ŵĂŶĂŐĞ�ƚŚĞ�ĐŽŵƉůĞǆŝ�ĞƐ�ŽĨ�ƚŚĞ�ůĞŐĂů�ůĂŶĚƐĐĂƉĞ͘�

dŚĞ� ƵƐĞ� ŽĨ� ŝŶĚĞƉĞŶĚĞŶƚ� ĐŽŶƚƌĂĐƚŽƌƐ� ƌĞŵĂŝŶƐ� Ă� ǀŝĂďůĞ� ĂŶĚ� ŽŌĞŶ� Ă� ǀĂůƵĂďůĞ�ŵĞĂŶƐ� ƚŽ� 
ƐƵƉƉůĞŵĞŶƚ�Ă�ĐŽŵƉĂŶǇ Ɛ͛�ůĂďŽƌ�ĨŽƌĐĞ͘�/Ŷ�ůŝŐŚƚ�ŽĨ�ŝŶĐƌĞĂƐŝŶŐ�ƐƚĂƚĞ�ĂŶĚ�ĨĞĚĞƌĂů�ƌĞŐƵůĂƚŽƌǇ�
ĨŽĐƵƐ�ĂŶĚ�ĞǀĞƌͲŝŶĐƌĞĂƐŝŶŐ�ĐůĂƐƐ�ĂĐƟŽŶ�ĂĐƟǀŝƚǇ͕ �ŚŽǁĞǀĞƌ͕ � ŝƚ� ŝƐ� ŝŵƉŽƌƚĂŶƚ�ƚŚĂƚ�ĞŵƉůŽǇĞƌƐ�
;ƉĂƌƟĐƵůĂƌůǇ�ƚŚŽƐĞ�ŝŶ�ƐĐƌƵƟŶŝǌĞĚ�ŝŶĚƵƐƚƌŝĞƐͿ�ĂƐƐĞƐƐ�ƚŚĞ�ĂƉƉůŝĐĂďůĞ�ůĂǁƐ�ŝŶ�ƚŚĞŝƌ�ũƵƌŝƐĚŝĐ-
ƟŽŶ͕� ŝŵƉůĞŵĞŶƚ� ůĂƐƟŶŐ�ĐŚĂŶŐĞƐ�ĂĐƌŽƐƐ� ƚŚĞŝƌ�ŽƌŐĂŶŝǌĂƟŽŶ�ǁŚŝĐŚ�ĂĐĐƵƌĂƚĞůǇ�ĚŝƐƟŶŐƵŝƐŚ�
ďĞƚǁĞĞŶ�ĞŵƉůŽǇĞĞƐ�ĂŶĚ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ͕�ĂŶĚ�;ǁŚĞƌĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌƐ�
ĂƌĞ�ƵƐĞĚͿ�ĚŽĐƵŵĞŶƚ�ĂŶĚ�ƐƚƌƵĐƚƵƌĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĐŽŶƚƌĂĐƚŽƌ�ƌĞůĂƟŽŶƐŚŝƉƐ�ŝŶ�Ă�ĐŽŵƉůŝĂŶƚ�
manner.
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